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This letter is in reply to yours of December 21, 2004 in which you request additio:
information concerning the working of advertising rates in the broadcasting industry, h‘l
mechanics of Lowest Unit Charge (“LUC™) as defined in the Communications Act of 1934 gn
its implementation by the Federal Communications Commission (the “FCC") You also requ:
additional facts surrounding the Kit Bond/Nancy Farmer incident described in my letter requ
of October 12, 2004. ;

i

I will address each of your enumerated questions, and then the comments submitted

the day prior to the Federal Election Commission (the “Commission”) meeting of December 2[ s
2004. o

o
The Federal Election Commission Questions i
'
1. Describe in detail how broadcasters establish advertising rates for advertis;ef‘g
other than political candidates. Provide details regarding different classes df
advertising, including classes of preemptible and nan-preempuble time. o
¢
A comprehensive guide to broadcast advertising rate structures would be difficult
provide in a reasonable space; however, I will try to provide a concise answer to your questio
Also, as an additional aid, I have attached to this letter as Attachment A a copy of our Polifi
Broadcast Manual, which describes some of the selling practices of broadcasters, and to whi¢hil
will refer in a couple of instances. First, it is important to recognize that it is a popular misnozn
that broadcasters publish a rate card from which they charge all advertisers. In fact, broad
charge advertisers in many different ways and according to many different features of the time
purchased. However, generally, broadcasters do tend to classify the type of advertising sp (s
they sell as preemptible, preemptible with notice, or non-preemptible. Another set' of
classifications include whether the spot is sold for fixed position, within a time category, Rumi-.
Schedule (“ROS”) or on weekly or some other category of rotation. A time category dependé;
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individual broadcaster choice and whether it is radio or television. For example, radio often, b '
not always, has time classes of morning drive, midday, aftemoon, evening drive, evening én
overnight. They may have a special class of time for special programs, such as sporting even
or radio dramas. Television generally, but not always, classifies its time as Morning, Afterno
Prime-time, nighttime, inside the news and news adjacencies and by specific program. Some
these classes were described by the FCC in its 1991 Codification of Programming Policil
where the Commission recognized that, under the latest developments in the sale of bro
time, “. . . spots are in essence auctioned to the highest bidder and the price of a given class!
time changes constantly to respond to fluctuating supply and demand.”> An example of hi)
they might be sold can be found at pages 35 and 36 of the Womble Carlyle Political Broadca:
Manual showing 75 blocks of time classes, of which 49 might have separate prices associa
with them. One principle is clear, however -- the broadcaster must always treat the legall
qualified candidate entltled to LUC the same as their most favored commercial adverti
during the LUC penods and thereby political advertisers are always guaranteed the
favorable rates available on any particular station. 'l

1

Importantly, the Womble Carlyle Political Broadcast Manual, at page 13, describes th
FCC interpretation of Section 315 requirements for advertising charges outside the politi
windows. Essentially, the FCC requires that each station is obligated to charge a politic
candidate no more than what it would charge a commercial advertiser for comparable ti
Political advertisers must not be charged more than anyone else for the same frequency, c
and amount of time in the same period. In the examples we provide, it is important to note
ROS or preemptible political spots must be scheduled in the same manner as commercial ROS’
or preemptibles to be entitled to the comparable rate and neither BCRA or Section 315 guaran
candidates non-preemptible time for either comparable time or LUC. If candidate A's ROS spb
happen to all run in prime-time (through no manipulation or other favoritism by the station), th
B would still assume the risk that his would not if he, too, bought an ROS package; to be
of non-preemptible, prime-time exposure, B would have to buy fixed prime-time spots (and I;?a
the higher rate). Also, in determining comparable charges, the rates actually charged,
commercial advertisers must be used, even if they are discounted from the station's rate guide. | |

b

Essentially, the FCC rules permit stations to establish and define their own reasonablé
classes of unmedlately preemptible time. These separate classifications, however, may not'
based solely on price or the identity of the advertiser. There must be some demonstrable beneﬁ
to the advertiser as well as a different obligation upon the station in each classification of ti
such as varying levels of preemption protection, scheduling flexibility or make good benef
There can only be a single class of preemptible time, however, where a station sells by auction|
that any spot can be preempted by an advertiser who offers a higher price. By way of contrast, ‘

|

! Codification of the Commission’s Political Programming Policies Report and Order in MM Docket No. 91-1.5%

Released December 23, 1991, 70 RR 2d 239 7 FCC Red 678 1991 FCC LEXIS 6783, at 1] 64 et. seq. See Als
Codification of the Commission’s Political Programming Policies Memorandum and Order in MM Docket No P
168, Released June 11, 1992, 70 RR 2d 1331 7 FCC Red 4611 1992 FCC LEXIS 3226
2 Codification Report and Order. (supra) at Y 70

3 47 CFR §73.1942(a)(1X1)
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station may establish separate classes of immediately preemptible time, if there are legitimp:t
differences in the nature of the preemption and the station discloses those differences along wi
the specific price (or limited price ranges) and the estimated probability that a spot of eac
category and price level will run. Each classification of time must be disclosed to alt candi
and each may bear a different LUC. The FCC, concerned that there might be some abis
permits candidates to file complaints challenging classifications viewed as manipulative! o
disctiminatory.* .
2. Describe in deiail how broadcasters calculate LUC offered to politicdl
candidates. Also, provide details regarding how members of MBA calculated ('fn
1
| i

applied LUC in establishing a rate to charge Missowrians for Kit Bond
advertisements during the 2004 general election.
The calculation of LUC to be offered to candidates is prescribed by Section 315(b) of ithi
Communications Act of 1934 and the FCC rules implementing it> It is the lowest charge
. to any advertiser for one amount (or unit) of time, in the same class of time in the same penqrdc
The FCC staff has interpreted the same period to be roughly within a week of the time that
political ad runs within the LUC window.” Thus, the LUC would be the lowest price paid by ;nhb
advertiser for any one spot in the same class of time . . . during a given period in the relev
week, including those commercial advertisers or other political candidates whose spots appq%
in the relevant week but who may have contracts that are in effect over the course of .

11
longer period of time and which may be discounted for large quantity purchases.® .f |
| I
To the best of our knowledge, those Missouri broadcasters who continued to charge LU

to Missourians for Kit Bond throughout the LUC period calculated the LUC in accordance wi
the principles of the preceding paragraph. ‘ L

offer the LUC to a Federal candidate, absent being required to do so under!

3. State whether there are any circumstances under which a member of MBA cdiu,t
t
Communications Act. Describe all such circumstances.

There is nothing in the Communications Act or the FCC regulations that set a floori
broadcaster charges to political candidates. Section 315 sets a LUC price ceiling during the
and 60-day periods preceding primary and general elections, but there is nowhere to be foun{i
the law a price below which a broadcaster may not go for a political advertiser. .
broadcasters are frequently exhorted to offer time to political candidates for free, and many oft
do! The single limitation on such charges is that all candidates for the same political office mu
be treated equally. The Equal Opportunities Doctrine of Section 315(a) of the Communicatio
Act of 1934 requires that “. . . a licensee must treat all legally qualified candidates for the same
office alike. It may make no discrimivation in charges, practices, regulations, ﬁacilities! Y

4 Political Broadcast Manual at p. 14

5 See: 47 CFR §73.1942 Candidate rates, Appended as Attachment B

© 47 CFR §73.1942(a)(1)

: See, for example, Codification Report and Order. (supra) at§ 85
Tbid



WompLE ' : Rosemary C. Sq':u%

CARLYLE
SANDRIDGE January 21, 200

& RICE Pa

PLLC - 1

services . . . rendered . . . to any candidate for public office . . ™ Thus, a broadcaster canpqt
charge LUC or lower to a candldate for a particular public ofﬁce and not offer the same charge to
that candidate’s opponents for the same office. |

4. Provide a copy of the Missourians for Kit Bond radio and Ielewsion
advertisements referenced in your advisory opinion request. | i

Copies of the requested advertisements are attached in the form of a2 DVD video an;l h

MP3 file on CD media. !
-

Comments of Democracy 21, Campaign Legal Center and the Center for Responsw’n
Politics =

On the day prior to the FEC meeting to consider the MBA Advisory Opinion request,
three public interest groups, Democracy 21, Campaign Legal Center and Center for Responsivi
Politics {together, the “Campaign Reform Groups™ or “CRGs”) filed comments on the draft
Although Democracy 21 was represented by legal counsel, Donald J. Simon, Esq., the sub
comments were not only submitted on the last day prior to the meeting, but a copy was not
served on the MBA or the undersigned. Accordingly, there was no time afforded to provi
response to the arguments advanced in those comments. To the extent that any of their
are considered relevant to the consideration of the MBA requested OA, we would like to sub;m t

our reply at this time. , |

The CRGs argue that Congress intended to make LUC available “only to those candidéte]ls
who include the required disclaimer statements in their ads.” Essentially, they argue that this
means that candidates who do not include the precise disclaimer may not be allowed LUC, w|
they are not entitled to demand it. We do not believe that is a correct reading of the Bip
Campaign Reform Act of 2002 (BCRA) changes to Section 315(b) of the Communications At
of 1934. BCRA did not provide that the benefit of Lowest Unit Charge may not be made
available to a candidate who makes a wrong disclaimer. As the CRGs correctly state, BCR!
states only that the candidate “shall not be entitled” to veceive the LUC. The statutory lan
is clearly and unambiguously permissive respecting broadcasters, not mandatory. The Pla
Meaning Rule of statutory construction ~ if the meaning of a legislative text is plain, the cb
may not interpret it but must simply apply it as written — requires that permissive application of
BCRA. Under this principle, the courts and administrative agencies may resort to the rules
techniques of interpretation only if the text is ambiguous, and it is not ambiguous here. | i

1

Congress easily could have prohibited broadcasters from accepting advertising ;
noncomplying candidate at LUC, or any other amount, had it so stated in the legislation. This, it
did not do. Indeed, Congress, or at least some of those Members voting for BCRA, may have
intended to withdraw the ability of a broadcaster to charge LUC to such a candidate, but the plain -
meaning of the language in BCRA merely withdraws the entitlement of such a candidaté
compe! a broadcaster to provide LUC. It may be that Congress “assumed” that broade

° 47 CFR §73.1941(¢)
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would want to raise rates on an already sold LUC ad package, even though they may not ]cnl)\#
whether they had the right to do so until after the ad has run. What Congress did not account Fo
is the additional and costly financial and administrative burden imposed by BCRA |
broadcasters who may well prefer a business decision to just leave the ad buy stand. Others rda
consider it unfair to raise LUC where a candidate made a good faith attempt to make th
disclaimer, but failed to comply with all the precise technicalities. That is not so hard to do. Fo
example, even the CRGs misstate the requirements of BCRA for a radio disclaimer, w 1
requires that in addition to “identifying himself or herself and state that he or she ‘approved’

ad, for tetevision and radio broadcasts,” as the CRGs state, a radio disclaimer must also have th
candidate state the office he or she is secking.' Indeed, that happens to be the only infirmity i
the Kit Bond radio ad. Clearly, if Congress meant to do what the CRG comments suppose,
could have said so. The unfortunate fact is that there is NO enforcement mechanism built i
the law, and the FEC should not be persuaded to construct after the fact what Congress did
provide or overlooked. None of the quoted legislative history rebuts this fact. All of
statements allude to what a candidate must do to be able to “ger. .. if he wants” LUC.
language is only “mandatory” for the candidate who wishes to compel LUC.

: I

|

Moreover, it is important to understand that the CRGs reading of the statute amoumgm}
deputizing the broadcaster as the law enforcer, It requires the broadcaster to become the j
and jury of the sufficiency of the “disclaimer” statement, with the consequence, were the CR!
position to prevail, that there could be a penalty to the broadcaster if they guess wrong. T
amounts {0 conscription! Broadcasters were never consulted whether they were wnllmg 0
equipped to accept this role, which places them at business risk with commercial advertlsm
representatives that broadcasters deal with everyday. Nothing in the legislative history suppo
this imposition. The CRGs argue against the plain meaning and historical definition of the wqg
“orivilege.” They would require broadcasters to exercise this judgment when in truth it m
gives them the power but not the mandate to suspend LUC. This is as it should be. i

Generally, when government exercises power over individuals, the doctrine of soverei
immunity protects officials who exercise their good faith judgment.!' When Congress
imposed requirements on broadcasters, they have also been provided with protection frd
consequences. For example, Section 312(a)(7) requires broadcasters to accept broadc
advertisements from legally qualified candidates for federal office and Section 315(a) prohi
them from censoring the content of those ads as well as the ads of local legally qualifi
candidates for public office. The courts have held that broadcasters who cannot control
advertlsmg content cannot be held accountable or liable for defamation or other torts commi
in those ads."?

the content of the “stand-by-your-ad” disclaimer and imposing a penalty for failure to perfo

Ll
Similarly, where broadcasters are impressed with the governmental function of tegulaﬁhj
no matter how gross or slight the infraction, they should not thereby incur the hability oii’

| I
1 47 USC § 315(b)2XD)
Y Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. 467 U.8. 837, 81 L. Ed. 2d 654, 104 S, bt{
2778 (1984)

'2 Farmers Educational And Cooperative Union Of America'v. WDAY, INC., 360 U.S, 525, 79 S.Ct. 1302 (1959) l

.
1
1
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potential illegal campaign contribution. Otherwise, broadcasters should rightfully decline th
responsibility altogether. This is all the more imperative when one realizes the ambiguous
contradictory nature of the BCRA standards.

I -

For example, Section 315(b)(2)(C) of the Communications Act'® requires that televisjol
broadcasts by a candidate have a clearly identifiable photo or image at the end of the '
and a simultaneous printed disclaimer statement that the candidate approved the broadcast fdr
period of four seconds. For radio broadcasts however, Section 315(b)(2XD) requires that th
candidate make the audio statement and that in addition to the television statement contents, th
candidate state the office being sought. !

‘Section 441d.(d)(1) of the Federal Election Campaign Act'?, however, requires that in p:hF
radio statement the candidate be identified and that the candidate has approved th
communication, but has no requirement for a statement of the office being sought. S
441d.(d)X(1) of the Federal Election Campaign Act'’ requires that the television disclaimer, in
case, be the same text as in the radio ad, but the video must be an “unobscured, full-screen vi
of the candidate making the statement, or a clearly identifiable statement with a audio sta
by the candidate, rather than the printed statement required by the communications act.
Federal Election Commission Regulations provide that a candidate is considered “cle#rl
identified” if the image is eighty percent (80%) of the vertical screen height*'® The CRGs (an
the Nancy Farmer campaign) would have the local broadcaster make the judgment whethd:%

particular ad complied with the Communications Act AND the Federal Election Act, with
consequence of making the wrong decision being civil or criminal lLiability for an illdg
campaign contribution. The Nancy Farmer situation provides an example of the difficult in
unfair position in which this interpretation would place a broadcaster. The image that formed!
basis of the Farmer Campaign complaint is appended as Attachment C. We are still not
whether Farmer is right or whether this image satisfies the FCC requirements the 11E
requirements or none at all. Is it an “anobscured, full-screen view” that is 80% of the verty
screen height, or 80% of the screen, as was complained about, or sufficiently “cle+r
identifiable™ for the Communications Act? :

Consider this: in the Mlssoun Senate race, Missouri radio and television broadcas|:e
were threatened by the Nancy Farmer campaign that they would be liable for making 1]]?
campaign contributions. The allegation was that in the radio commercial, Kit Bond did ngt
identify the office he sought. In the TV commercial, the complaint was that the image was ingt
sufficiently large (80% of “the screen™). It appears that the radio commercial complied withl e
Federal Election Campaign Act, but not the BCRA amendments to §315 of the Commumicatio
Act. The television ad complied with the Communications Act, but not necessarily with §44] of
the Federal Election Campaign Act. In fact, the Kit Bond campaign submitted
certifications that the spots complied with the law. "7 There is no legal guidance for

I

|

" 47 USC §315(b)(2)(C) i

1 2 USC §441d.(d)(1) . !
1S 9 USC §441d.(d)X2) .

' 11 CFR §110.11{c)(3Xii)(b) .

17 See examples, submitted herewith as Attachment D !

]

|
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broadcaster which law controls and whether it is making a campaign contribution if it does tlm
require a higher rate than LUC. Clearly, the CRGs are mistaken when they claim the B
amendments provide *“clear and mandatory” language in support of their position. o

If indeed, it is the broadcaster’s call whether the disclaimer complies and is required

the law to make such judgments, it cannot and should not be liable for the decision. We make qni
judgment whether it is the FCC, the FEC, or both, that is charged by Congress to determ
whether the disclaimers comply with the Communications Act. In fact, that is not clear from 1
statute. However, clearly whether the broadcast of such advertisements constitute an 1l]e
campaign contribution, is the sole province of the FEC. In making that determination, the
should recognize that it is the candidate who has to certify the advertisements compliance
BCRA and the fact that this certification is to be presented to the broadcaster indicates
Congress intended that the broadcaster may rely on the certification.

If there is a punishment to be meted out for improper stand-by-your-ad disclaimers, it 1é
the candidate, not the broadcaster, who should be punished. It this last campaign,
broadcaster, in the face of a permissive act, chose not to punish for innocent mistakes. It is
FEC’s charge to make sure that this is properly determined. Otherwise, the requirement to p%
screen everything they receive from candidates truly could preempt broadcasters from thii
important daily need to serve their local communities and run a stressful and time-
business. In deference to this factor, §315 (a) recognizes that broadcasters are not reql.uredtl

. prescreen for correct sponsorship identification. Indeed, the heat of political battle frequen

results in political ads being shot in a few days for airing within time to respond to an oppon Y
most recent charge. The process simply does not permit time for a broadcaster to pre-screen
exercise judgment about a spot, or engage in debate with the candidate representative befor
new spot must air. Regardless of whether the advertisements comply with either law, in the

of such pressure and confusion, and considering the judge and jury role entrusted to 1
broadcaster, the FEC must declare that Missouri broadcasters have not made illega
contributions and are not faced with the “Hobson's Choice” of being required to re-bill
candidate or declare the contribution.

Moreover, if broadcasters were entrusted with the discretion of a judge and jury,
they should also be considered to be entrusted with the discretion to recognize that the 2004
election was the first major federal election for which these new BCRA requirements werelu:
place and that few principles of guidance were available, Without official gui
broadcasters were entitled to an adjustment period of their own and entitled to provide candidat
with an adjustment period as well, particularly in the face of confusing and conﬂlctlh
amendments to a law they had previously understood well. i |

Indeed, MBA agrees with the your statement of the FCC interpretation, and that prop
in the General Counsel’s draft QA, that the only thing broadcasters are compelled to do is!
treat all candidates alike under Section 315(a) of the Communications Act of 1934. Th
would be impermissible for a broadcaster to treat one candidate for the same office inconsisten
or discriminatorily when compared to the opposing candidate. The General Counsel has it riqh
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when saying that it is acceptable for a malfeasant candidate to receive LUC so long as all oth
candidates for the same office are treated the same. |
Moreover, it is critical to reraember that the FCC need not act to adopt rules interpretjn
the BCRA Communications Act amendments in order for the FEC to declare that no ill
campaign contribution would be made if the broadcasters do not rebill the Bond campaign for
price higher than LUC. It is clear that LUC as required by §315 and the FCC rules sets onl

cap and not a floor. There is nothing in the law as carrently constituted that requires a hi
rate to a noncomplying candidate. For that matter, there is nothing in the law that preven
broadcaster from offering free time to candidates, regardless of their disclaimers. Therefore,
only question remaining is whether the FEC considers it illegal under the campaign laws
provide LUC, or lower, to a noncomplying candidate, and therefore, they must either rebill
campaign for a higher rate or declare the difference to be a campaign contribution. The F

need not act for the FEC to make that judgment and provide that guidance. The FEC must
the state of the law as it is and exercise its own jurisdiction and responsibility to provid
definition to what does not constitute an illegal campaign contribution. I
1 1

Were it otherwise, Missouri Broadcasters are in a quandary as to what is the co:
charge for a noncomplying candidate. There is no guidance for this measure in BCRA. Ind
if the FEC were to agree with the CRGs, then it is must accept the additional task of defining
broadcasters what the correct charge is for a noncomplying candidate and whether such a chat
applies even to candidates who make a good faith effort to provide a proper “stand—by—your—
disclaimer, but make an innocent mistake such as failing to state the office they are rlmmng
in the radio ad. (There is nothing in the legislative history or the statute to explain the di
requirement.) Is the correct rate the “market” rate, the comparable rate or LUC plus sopn
percentage? Given the way broadcast advertising is often sold at constant “auction” cond
what is market rate? Is a broadcaster to be liable if they raise the rate, but raise it too little?}
LUC plus one dollar sufficient? If one candidate for an office has failed to properly artu:ulﬁs
the stand-by-your-ad disclaimer and a broadcaster wishes to air a debate between the two, m
the broadcaster charge that candidate a price higher than LUC to allow his participation wﬂjl
permitting the other candidate to appear without charge? Most importantly, are these judgm
that Congress really intended for the broadcaster to make?
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On behalf of the Missouri Broadcasters Association and its members, we hope that i:ht
forgoing satisfactorily answers the questions you have presented and the issues raised by
CRGs comments. We stand ready to supply additional information if requested or should
FEC believe it requires the answers to more questions. We would also be happy to appear bef?

the FEC to respond to any last minute inquiries, but do request that the draft OA 2004- 43
adopted as presented on December 26, 2004,

Sincerely,

Mo

g P~ Skall

Counsel to the Missouri Broadcasters ASSOClatIOD"

Cc:  Robert Baker, Esq. Federal Communications Commission

Donald J. Simon, Esq. Counsel to Democracy 21, Campaign Legal Center and Center tjor-
Responsive Politics
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Political Rules in a Nutshell

(Click on the section number in parentheses to go to that section of this manual)

A broadcast licensee must provide to (II) LEGALLY QUALIFIED political candidates for federal office .
(1) REASONABLE ACCESS.

When any legally qualified candidate makes a (IV) USE of a broadcast facility during a (V) NON EXEMPT
PROGRAM, then an opposing candidate is entitled w make a (VI)} REQUEST for (VII) EQUAL OPPOKTUNITIES.

Certain uses may qualify for the suation’s (VIII) LOWEST UNIT CHARGE.
A full (IX) DISCLOSURE of the station’s selling practices must be made to all political advertisers.
All uses must be free from (X) CENSORSHIP and must bear the proper (XI) SPONSORSHIP IDENTIFICATION.

Documentation of each request for 2 use of the station’s facilities, together with other relevant information,
must be maincained in the stason’s (X11) POLITICAL FILE to which the public must have (XTIT) ACCESS.

The (XIV) FAIRNESS DOCTRINE and the rules governing (XV) POLITICAL EDITORIALS and (XVI) PERSONAL

ATTACKS have been repealed Stations are still subject to rules regarding (xvn) ISSUE ADVERTISING and
(XVIII) NEWS DISTORTION

©2004 WOMILE CARIYLE SANDRIDGE & RiCE, PLLC. . july 20U+ Eaition
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Infroduction

The FCC has regulated political broadcasting from the start. The original draft of the Communications Act of 1934 contained
provisions to ensure fair and equitable treatment of candidates for public affice and to assure the listening public of a full airing
of campaign issues. Over the years, the Commission and the courts have expanded and reinforced these goals. Broadcasters,
more concerned with pragmatic questions than abstract policy goals, have struggled with the Commission's increasingly
complex rules regulating political advertsing, which are fraught with ambiguity and complexity.

The Communications Act and the Commission's rules impose certain obligations on broadcasters and bestow certain rights
on candidates. It is essential to determine what the obligations are and who is entided 1o benelit from thern. On the preceding
page is an outline of the most fundamental principles. The political rules apply only w forms of broadcasting. This includes
both analog and digital radio, television, cable and most direct broadcast satellite services. The polirical rules do not apply to
ancillary services such as teletext, subscription television, and subsidiary sideband authorizations, which are generally intended
as point-to-point communicatons of interest to a narrow band of subscribers. In addition, the FCC's political rules do not
apply to newsletters, program guides and other non-hroadcast activites of 2 broadcaster.

Noncommercial educational stations are not required to run political programming but may do so (on a Free basis, of course).
This choice applies 10 all candidates (including federal candidates who, as noted in Section HI, are entitied t0 access on
commercial stations). To the extent that 2 noncommercial educational station chooses to run political programming, then it
is subject o the same rules regarding equal opporcunides, censorship of uses, identification and record keeping as apply to
commercial stations, as discussed herein. _

Il. “Lenally Qualified” Candidates

There are separate sets of rules for federal and non-federal candidates. One set of rules governs candidates for President,
Vice President and Congress, while anuther vasdy different set of rules applies to candidates for state and local offices.

The first step is to determine whether the candidate seeking access is “legally qualified.” Then a broadcaster must make the
simpler dedision of whether it is dealing with a state or federal candidate.

Only legally qualified candidates are enutled 10 access. Sometimes it may be quite apparent that a candidate is legally qualified.
In other instances, the question may be closc, particularly in the early stages of a campaign or when a “fringe” candidate is
involved. Unless a federal candidaie can demonstrate that he or she meets the requirements under the Communications Act
and applicable local Jaw, a licenser is under no obligation to provide access.

The Three Part Test

The Communications Act provides a three part test. 1t is up to the candidate, and not the broadcaster, to demonstrate that he
or she satisfies each criterion.

Public Announcement

This requirement can be fulfilled thenugh a public statement or by filing the necessary papers to qualify for a place on
the baliotr. However, if the candidaic 1s simply expected to run, this is not in icself sufficient Thus, an incumbent s not

automatically a legally qualified candidate for re-election even though there may have been widespread speculation or
even broad hints from the incumbent that he or she will run again. Incumbents are often very careful 1o avoid making

any public announcement until the last moment in order to deny their opponents equal opportunities, As will be
discussed below, newscasts and other types of news and public affairs programming are exempt from the equal opportumities
requirement 5o there is no need 1o be concerned about restricting most of a station's own coverage of an incurmnbent's
activities. ‘

Local Legal Qualifications

The candidate must meet the age, residency and other requirements of applicable law to hold the office for which he or

2004 WOMBLE CARLYLE SANDRIDGE 8: KICE, FLLL. JUY Luue BBON 3



Bona Fide Candidate

The candidate must make a substantial showing that he or she is a bona fide candidate. This requirement can be satisfied
in either of two ways. Any candidate who has qualified for a on the ballot is considered bona fide. A write-in
candidate may be considered bona fide by being otherwise to hold the office sought and by making a substandal
showing of genuine candidacy through engaging in activities commonly associated with political campaigning, such as
making speeches, distributng literature, organizing a campaign committee and fund raising.

Exceptions
There are two overall exceptions to the above rules:

*  With the exception of candidates for President and Vice President (or their delegates), candidates for nomination by convention
or caucus will not be considered legally qualified untl 90 days before the convention or caucus is to begin. Even then,
they must meet the three-part test above.

= Candidates for President and Vice President (or their delegates) must either qualify or make a substntial showing of bona
fide candidacy separately in each state in which broadcast rights are sought. However, when a Presidentdal or Vice
Presidentia) candidare has qualified in at least 10 states (including D.C.) then he or she will be deemed qualified in all
states. Note chat this provision applies separately to candidacy for nomination and to candidacy for election, That is, a candidace
for nomination to either office must qualify for the primary or Presidential preference ballot, and then the same-candidate
for election to that office must qualify separately for the general dection ballot itself.

The candidate must make the substantial showing of a bona fide candidacy. This is one of the few areas of the politcal broad-
casting rules in which the burden is on the candidate. Since such questions are a matter of local law, the prudent course in
the event of uncertainty would be to obtain an opinion from the Attorney General or other state official who has authority
o decide 2 candidate’s legal qualifications. Unless subsequently overturned by a court, the state officlal's ruling will be
jollowed by the FCC and can be relied upon by a station.

“Fringe” candidates present a potentially woublesome area. So long as an individual has met the three-part test outined
abovy, that person must be considered a legally qualified candidate even if he or she has no significant chance of winning
and 1 doing litde or no campaigning.

\Ii. Reasonable Access

Once a candidate demonstrates his or her legal qualification, he or she must be accorded broadcast rights equal to all other
legally qualified opponents, and, if a candidate for federal office, must be given reasonable access 1o a broadcast factliry.
This consideration does not apply to exempt news and public affairs programming.

Federal Candidates

Tl Communications Act states clearly that all federal candidates are w0 have msomble access” o broadcast facilities.
The Communications Act authorizes the FCC to revake a starion license:

“While the use of the word “reasonable” twice in the same sentence of this law might at first suggest a balance between
candwdate and Hoensee needs, the Supreme Court has interpreted the provision as requiring that a licensee accommodate all
federal candidate requests unless there exists a realistic danger of substantial program disruption. Commission staff recentdy
has waken a less extreme position, suggesting that candidates must negotiate their demands with broadcasters and that
accommodations are especially appropriate for requests involving non-standard length or placement, Nonetheless, if a dispute
remains, it is more kikely that the Commission and the courts will favor the candidate rather than the licensee, reasoning that
the candidate’s needs to address the public are paramount.

The Commission has set out the following gnidelines for determining whetheralieenm‘smdminaﬂ'ordm: access was
reasonable for legally qualified candldam for federal office:
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* Reasonable access must be provided to legally qualified federal candidaves at least during the 45 day period preceding a
primary or runoff dection and 60 days before a general dection. Outside of these time periods, the Commission will
determine the issue of reasonable access on a case-by-case basis. It is likely to be guided by a 1980 Supreme Court decision
which held that stations must provide reasonable access to federal candidates if the request for tirne curside the 45 or 60
day period will not cause serious disrupdon.

*  Except as noted below, a broadcaster must afford federal candidates all of the types, lengths and classes of program time
that a candtdate may request unless running the requested political program or advertisernent would severely disrupt the
station's schedule. Thus, a television station might be able to reject a request for a 10-minute political broadcast on the
grounds that it could not fill the remaining 20 minutes of the half hour. Radio stations, howeves, could probably not make
the same claim since most radio station programs normally are not limited to specific time lengths in the sume manner

as television programs:

« Swutions may bar candidates from spot positions during newscasts, but must make access available to news adjacencies.
This ban may extend to all news broadcasts, to only certain programs (i.e. the 6 p.m. but not the 11 p.m. news) or to only
specified portions of a newscast (i.e. to the “hard news" segments but not to the sports or weather),

* Swtons may refuse political advertising on the election day itself, but such a policy must apply to all federal candidates;
that is, once any federal candidate is allowed to purchase advertising on election day, then all federal candidates must be
afforded access as well.

-» Commercial stations rust sell spot announcements 1o legally qualified federal candidates during prime or drive dime.

* If a commercial station chooses to donate time to legally qualified federal candidates rather than sell time, 1t must donate
it on the same basis it sells ime to non-political advertisers; that is, the same lengths, classes and time periods must be
available. Once a station donates time to one legally qualified candidate, it must donate equivalent amounts of ime to all
opposing candidates. But there is no requirement that licensees make available time to federal candidates that is not made
available to other advertisers. '

Whmmammmm.memmmmmmmwm'quudms: '
(1) Whether the broadcaster followed the proper standards in deciding whether to grant a candidate's request for access
and ,

(2) Whether the broadcaster’s explanation of its decision is reasonable in terms of those standards.

In considering the first of these questions, the Commission follows the admonition of the Supreme Court that “...to justify
a negative response, broadcasters must cite a realistic danger to substantial program disruption — perhaps caused by insufficient
notice to allow adjusnnents in their schedule — or of an excessive number of equal tme requests.” Broadcasters may consider
the following factors:

(1) How much dme was previously sold to the candidate;

(2) The number of candidates in a particular race;

(3) The equal opportunities Hkely to be requested by opposing candidates and the probahle timing of such requests;

(4) The potentially destructive impact on the station’s regular programming.
Non-Federal Candidates

Licensees are not required 1o provide access to non-federal candidates. A licensee may be risking substantal ill will in the
community, however, if it were to adopt a policy of excluding all non-federal candidates. Although there is no requirement
o provide time to non-federal candidates, many clvic leaders consider it fair and reasonable to do 30. Mareover, the public
tends to look to broadcasters for thorough and fair reporting of the candidates and the issues in the election.

Assuming that a licensee will want to provide some access for non-federal candidates, it may allocate time to those non-federal
potitical races which it determines 1o be of greatest importance to its service area. Broaduast thue for less important yaces can
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be limited or even refused. Once a licensee decides to present the vandidates for a given office, it generally also may:
* Limit dme sales to0 a given pre-elecdon period; L

+ Limit program or spot availability to certain amounts of day parts; _

+ Limit candidates tw a specific format (such as one-minute spots or five-minute programs only); and

* Refuse to sell any tme i it instead plans o give away free ime.

Keep in mind that once the decision is made 1 provide airtime 10 candidates for any office, the rules discussed in the remaining
sections of this manual will apply with full force, including the equal opportunity and lowest unit charge obligations.

Election Weekend Sales

During the 1990 election there was some confusion as 10 whether sation personnel must be avadlable to process orders for

time on the weekend before the election. The Commission clarified this requirement to state that if a sation had
taken an order from any commercial advertiser on a weekend even once during the previous year, then it must be available
to sell ime to political advertisers on the weekend before the election. The Commission further clarified that the servioes to
be made available to the political advertiser need be no more extensive than the range of services that had been provided to
any commercial adveniser. Thus, if access had been given to the commercial advertiser only to deliver or change copy, then
only the same service need be afforded to candidaves. If 2 station can prove that it has not sold time on weekends during the
past year, it can justify a refusal to sell dme to polidcal candidates on the weekend before the election. However, a station has
done this just once for a favored advertiser (such as for a store running a holiday promotion or a movie preparing to open),
then it should be prepared to process palitical advertising requests on the weekend before an election.

I¥. "Uses” of Broadcast Facilities

In 1994 the Commission reverted 1o its former definition of what constitutes “use” of a staton's facflities. Any positive use
of a candidate’s voice or picture in a context not otherwise exempt constitutes a “use” and, thus entides the user 1o Jowest
unit rates and aiggers the “equal opportunities” provision of Section 315 of the Communications Act. Fleeting

and disparaging uges of the candidate's voice or picture by an opponent will not trigger Section 315 nor will any of the
exceptions in the starute, which include: (1) bona fide newscasts, (2) bona fide news interviews, (3) bona fide news
documentaries and (4) on-the-spot coverage of bona fide news events (h:dnﬂhgpo]ldcnldommm) These four categories
will be discussed further in the next secdon. -

The former requirement that limited a “use” to only a voluntary recognizable appearance controlled, sponsored or approved
by the candidate was deleted in 1994. Congress occasionally considers election reform proposals which-could restore the previous
, rule or impose other kmitations upon qualification as a "use.” Until then, an involuntary appearance, such as a use arranged
by another party but not authorized by the candidate or the broadcast of a recotding or film featuring the candidate without
bis or her auchorization, would be considered a “use,” so long as It is positive rather than disparaging,

The candidate’s appearance on a spot must be identifiable w constitute 2 "use”. The candidate’s voice qualifies as aural
identification and makes a spot in which it is clearly heard into a "use”. Bven if a candidate merely reads the sponsorship tag,
his or her voice on the spot for this purpose brings the spot within the “use” definition if his or her voice is identifiable w0
a substantial segment of the community {Any doubt can be svoided by requiring the candidate to identify himself or herself
in the ag.) There is linde guidance on the question of how long an appearance must be to be considered visally idendfiable,
although the Commission has considered spot appearances of two seconds in a photo mantige and the inclusion of a
candidate in a brief group shot of six people t be so quick as to elude identification.

Note, however, the following exceptions:
* Broadcasts by American political candidates on forelgn stations recetved in the US. are not uses.

+ Broadcasts by incumbents before public announcement of their candidacy for reelection are not uses (since the definition
of a legally qualified candidate requires a public announcement or farmal filing).
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. WWprmﬁalqﬂqudwﬂammmm.mOﬂymﬂmwmemdﬂm
will quadify.

Otherwise,allposiﬂveappeanneesbylegaﬂyquaﬂﬁedandﬁammmmptpmgnmsdmhgaaﬁpﬂgnpubdm
uses. It is immaterjal whether or not a candidate discusses hiz or her candidacy during any appearance. To take some extreme

examples:
* A candidate’s appearance on a network variety show was a use. .
*  PSAs read by a andidate were uses.

. Amlnlster’snondnuedappunnoesonMséhurch‘suguh:md:ypog:ammdemdusethebmealegaﬂy
qualified candidate for public office.

* A judge's appearance as an expert on a panel of a public affairs discussion program was a use when the judge became a
legally qualified candidate for reelection.

= Commercials regularly voiced by the sponsor's owner became uses upon announcement of his candidacy.

On Air Employees

‘Special concerns arise when an on-the-air employee decides to run for public office. AR on-the-air appearances by station
employees who have qualified as candidates become “uses” iriggering equal opportunity responsibilities. When faced with an
employee-candidate situation, one potential solution is to propose to each legally qualified opposing candidate a schedule of
free spots or programs in lieu of the equal opportunides to which they would otherwise be entitied. Opposing candidates,
however, have no obligation to grant waivers of their full equal opportumity rights, and absent such a voluntary agreement a

ust would be triggered by any employee remaining on the air. Thus, to avoid equal opportunity obligations, a station might
be forced to require an employee.candidate to take a furlough from on-the-air activities for the duration of his or her campaign.

Y. Exempt Programs

in 1959, the Communications Act was amended to exempt from the definitfon of a “use” appearances by legally qualified

candidaes on certain categories of programs. A candidate’s appearance on an exempt program will not trigger “equal
apportunity” rights by his or her opponents.

The four categories of exempt programs are:

e bona fide newscasts,

+ bona fide news interviews,

* bona fide news documentaries, and

, nn-ihc-spot coverage of bona fide news events.

The theory behind these exemptions is that the public benefit from political news and informational coverage is so great as
s outweigh any risk of favoritsm through a slight qum%tmmmmmmm
of «rurse, would defeat the purpose of the exemptions. .

Bona Fide Newscasts and News Interviews

A hona fide newscast may be either a regularly scheduled newscast or a special newscast precipitated by a particular and sudden
news event. In either case, the program is exempt if it invalves a licensee's genuine effort to focus upon a newsworthy event,

rather than an effort to advance a candidacy. An appearance by a legally qualified candidate in the course of a news program
{s not a use. There iz an excepdon:

*  When a candidate who is a station employee appears on-air a5 3 DEWsCASteT, BAXTMOT, reporter or other talent in one of
the nther exenmt catesories of oroerams. the appearance is not exempt.
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In determining whether a newscast or a news interview program is bona fide, the Commission considers the following:
+ whether it is regularly scheduled outside the election period;
* how long it has been broadcast;

. wheﬁu&dshmm&eﬁrmﬂ.m@tmdpﬁd@mhudw&ehm‘smﬂggoﬁﬂ&m
judgment rather than on an intention to advance the candidacy of a particalar person;

s+  whether the selecdon of persons to be interviewed and topics t0 be discussed is based on their newsworthiness;
* whether the normal format of the program is followed on the occasion in question; and

’ whetlmthehmmsmswvmgeuawhdemﬁfummrmbmﬁdmdimﬁmofhvmggimﬁvmﬁmwa
pardeular candidacy.

To illustrate, the Commission has ruled the following broadcasts to fall outside the newscast/news interview exceptions:

. Aguvmior'smmﬂewptognmmwhkhhismﬂ'sdmdqmﬁmwwhchmmmm&dmdmb}mw
ediding prior to broadcass, because the broadcaster did not fully contral the program content.

* A one tme program with an incumbent Congressman concerning his experiences in office, since the station had no regularly
scheduled interview program, and did not demonstrate thar it routinely ran special interview programs of this type.

= A regularly scheduled segment of a newscast featuring an interview of an incumbent district supervisor, because the
moderator often failed to exercise sufficient control and allowed the supervisor to dominate the program and determine
fts overall direction.

* The use of material during a newscast which had been supplied to the station by a candidate, since the format and
content of the segment was not sufficiently within the exclusive control of the licensee.

The Commission has tended to uphold a licensee's judgment as t0 whether a program segment that falis within the @radidonal
criteriz is a "bona fide news interview.” Programs such as "Donahue” and the “Larry King Show,” even though primarily
oriented toward entertainment and variety rather than current issues and events, qualify under the exernptions, at least with
wmwwmmwmmmmmmmmwmu
appearances by legally qualified candidates on segments of shows with “specialty” formats such as “Entertainment

a3 well as shows with religious Sormats and recently; even the “Howard Stern Show,” ﬂnqunfyampundu‘thebmaﬂde
news interview exemption. Thus, individual segments of a variety or magazine type show can qualify as exerapt interviews
eventhoughd:eshowasawhokmlghtmccm-mp:ognmmdshowsm:hhumﬂw;ndmmapmuwiﬂahogm-
mﬂyqﬂ&ﬁ&htmmﬁmqﬂmb&ﬂ:ﬁuwmmwhdmm

and the host cuts off or rephrases noncompliant questions.

Independently produced news interview programs for which the Commission had previously issued a declaratory ruling as
exempt may be presumed to continue to yneet FCC requirements. As the Commission no longer provides such determinations
in the absence of a candidate complaint, licensees are responsible for ensuring that the exernption standards are met and that
each individual program is aired in the exercise of the licensee's good faith news judgment.

News Documentaries

The third exempt program category is the appearance of a candidate on a'news documentary. The Commission considers a
documentary to be a program that develops the background chronology leading to an event in order 10 place it in historical
context. Mast documentaries consist of non-fictionalized depictions of past events. The appearance of a candidate on such a
program must be incidental 1 the presentation of the subject covered by the docurnentary and the program must in no way
be designed to aid his or her candidacy. Therefore, a program consisting primarily of a studio discussion of a current event,
or which deals predominately with a particular candidate or candidates of a particular party probably would not qualify as a
boma fide news documentary and would trigger an equal opportunities obligation for all Jegally qualified oppounents.

On-the-Spot Coverage of Bona Fide News Events

Determining what constitutes a “bona fide news event” is not always easy. For instance, the Commission bas held that the
smmeienas of 4 mwdidora dueine Wisld Coriae nra.mames Fsmonise tn nresent an award © Tormer baseball plaver Jackie
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Robinson was a bona fide news event. On the other hand, aspedalpm—morﬁedmagebydmm:mmgmﬁngm
annual United Way charity drive was deemed not exemps.

Generally, though, the same considerations would apply here as would apply to bona fide newscasts and news interviews.
The key, if one indeed exists, is whether coverage of the event is prompted primarily by a licensee’s independent journalistic
judgment that the event jtself is newsworthy, regardless of participation of any political candidate.

Candidate news conferences are generally considered newsworthy. The fact that a portion of a news conference may be devoted
maﬂfwhgpdlualspeechbythemdﬂnmdounotaﬂ’ealum solonguthghrmdmhadnommmdoubt
the newsworthiness of an announced press conference beforehand.

The bona fide news event exemption specifically includes political conventions and incidental activities, such as acceptance
speeches.

Debates

Candidate debates also qualify when it appears that the debate or its coverage was motvated by the licensee’s determination
that it would be a newsworthy event, rather than for the contrived purpose of giving political advantage to the participants.
Moreover, a key determinant is that the debate be adversarial in nature and permit spontaneons interaction among the
partcipating candidates.

The Commission formerly imposed restrictions regarding who could sponsor a debate, the selection of candidates,
the arranging of thelr appearances and the overall production of the debate- These resirictions have all been removed, and a
broadcaster and even candidates themselves (or their committees) may sponsor a debate direcdy, provided, however, daat no
candidate is in 2 position to control the content, format or production.

To qualify for the exemption, a debate (or any other exempt category of program, for that matter) need not include all legally
qualified candidates for a given office. Couris have held that minor candidates have other means of communicating with the
electorate. »

Delayed Broadcast or Editing

A delayed broadcast or editing of any news event {including debates) remains exempt from equal opportunity obligations if
the event remains newsworthy and if the delayed and/or edited report is intended in good faith by the broadcaster to better
inform the public by maximizing audience potential and is not intended to favor or disfavor any candidate. The decision is
made on a case-by-case basis. In an extreine instance, the Commission has permitted a delay of five weeks between a news
event and its broadcast.

¥I. Requests for Equal Opportunifies

A right to equal opportunides does not arise automatically, but only upon proper request. There is no required form for a
proper request. However, since equal opportunity rights are personal to an individual candidate, the request must be made
byaandﬁamwbyhhahum&ﬁzdrepuma&naﬂmbyapohddmw:pedﬂhmmﬂquﬂ
opperiunity requests must be for a “use” by the candidate

Opposing Candidates

Rights to equal opportunities vest only in legally qualified opposing candidates. In order for candidates o be “opposing
candidates” the same elective office must be invalved. At a nominating convention or in a primary election, the opposing
candidate would normally be from the same party, unless some type of coalition party is involved. Thus, a Republican seeking
election in a Republican primary would not be an opposing candidate to a Democrat seeking election in a Democratic primary.

If a candidate is running unopposed in bis or her party's primary, then there would be no candidate entitled to
equal opportunitics. Upon nominstion, of course, equal opportunitica would then sccrue in ofanoppodngpntft
nominee for the same public office.
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The Seven Day Rule

The most frequent complexity that generally arises with respect o requests for equal opportunities is the “seven day rule”.
This provides that a request for equal oppartunities must be made within seven days of an opposing candidate’s prior use.
Thus, if A uses a broadcast facility on August 5, 10, 15, 20 and 25, B's request for equal opportunities on August 26 will only

cover A's uses of August 20 and 25; Blosthisrighnomquesteqnﬂoppormmueswh s first three uses by waiting more than
seven days after they had occurred.

T’woﬁnepoinu.?im,thesemdaymiezppﬁesonlymdnmqmtforeqmloppmmniﬁsmdmtm&edamm&r
the reply broadcast. Thus, in the above example, B's request can be for equal opportunity uses in late September, so long as
the request itself is made within seven days of A's uses.

Second, a request cannot be based upon another candidate's equal opportunity. Where more than one prior user is involved,
the request must be made within seven days of the first prior use giving rise to equal opportunities. Assume, for example,
that A makes a use on August 1, and B requests an equal opportunity on Angust 6 to be broadcast on Angust 15. Can C,
having learned on August 16 of B's August 15 broadeast, request an equal opportunity? No, because the first use which
wriggered the entire chain of equal opportunites was A's use of August 1, and C's request was due no later than seven days
after that, (B's use was an equal opportunity, upon which a further equal opportunity cannot be based.)

Notice

A station is under no obligation to advise a candidate that time has been made avajlable to an opposing candidate — even when
a usc occurs at the last minute of a campaign. However, upon inquiry from a legally qualified candidate, the station must
provide the candidate with the facts relative 10 opposing candidates' requests, including the dme sold and the changes made,
This may be done by showing the candidate (or his or her representative) the station’s political file.

Prior Requests for Expected Uses

Requests made before an opponent’s use must be honored only if directed to a specific future use known at the time of the
request. Thus, if A announces on August 1 that he will speak on August 15, B can request equal opportunities at any tdme
between August 1 and 22 (this is, between the date of announcement of the use and seven days after the use). Further, when
A will use a station according to a fixed and continuing pattern (such as a spot in the 7:00 p.m. news every Monday), then
4 single request from B for equal oppornites will app]ynotomlrnoA uses during the preceding seven days but for all of
A's subsequent scheduled uses as well.

Vi.. Equal Opporfunities

What it Means

Fqual npportunities means that a licensee must treat all legally qualified candjdates for the same office alike. It may make no
discrimination in charges, practices, regulations, facilities or services rendered among legally qualified candidates for a
parucular office. This applies to the availability of broadcast time, the use of production hcilities, the extension of credit, and
the appheation of technical requirements.

When an opposing candidate requests an equal oppoﬂmﬂy.&ehommmﬁnmdud:ed:ypmmd.thelm;ﬂ:of
the: ume segiment, and the desirability of the particular broadcast timme (including adjacency to popular programs). The station
1s nut required, however, to afford an opposing candidare an opportunity to appear on the same program, or even at the same

time of day or the same day of the week, as lonp as the time segments offered are reasonably comparable. Equal oppornmity
does not mean an identical segment of broadcast time.

The mechanics of working out equal opportunities is a2 marter normally left to the licensee and the candidates involved,

Mﬁ&ehwkdﬁegm&ﬂwhdﬂuduﬁbd“&mnydmﬂhmme;m )
in this area
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The Commission has found the following practices to comply with its equal opportunity rules:

*  Refusal to sell dme in exactly the same program or dme period.

+ Permiting only two candidates to appear o a single hour broadcast and giving the third candidate a half hour for his
equal oppormnity.

 Refusal to grant equal opportunity use in response to a “make good"” program necessitated by serious technical problems
(but only if it is the station's policy to give make goods to commercial advertisers on a routine basis).

On the other hand, the Commission has found the following practices to violate the spirit of equal opportunities:
+ ‘Scheduling of the initial use and equal opportunity in time periods having unequal audience potential.

* Letting one candidate preview his opponent's message before recording his own.

+ Forcing one candidate to submit a script in advance.

» Requiring one candidate 1o prepay but allowing another to be billed (unleasd:chcmmhsavﬂidmomk]usdﬂoﬂm
for the disparate ceatment, based upon the candidates’ past credit histories).

¢ Failure to enforce collection against cne candidate.
s Selling so much cholce time to one candidate that others could not obtain comparable exposure.

+ Charging unequal rates for the use of production facilities.
*  Adding a disclaimer tag to the spots run by only one candidate for a given office.

Exceptions
There are two broad recognized exceptions to equal opportunities.
“Last minute” uses

It is assumed that exposures become increasingly valuable as an election approaches. While no absolute rules have evolved,
a licensee may provide Jess than mumerically comparable opportunities shortly before a primary or general election. Thus, if
A launches his campaign with a saturation buy of 100 spots from August 1-3 and B requests equal opportunities on
August 7, a licensee may properly refuse B's demand to use all of his equal opporeunides in early November. On the other
hand, if the licensee were to honor B's demand, thenhemightbe]umﬂedinallowingAmbuyafewﬁmhﬂspouln
uﬂywmbermoﬁ'san’smeﬁvmblephmt.

The “Zapple Doctrine”

This exception is named after the case brought by Nick Zapple, then Chief Counsel for the Senate Communications
Subcommitree. This exception is also referred o as the quasiequal opportunity principle. Equal opportunities, we have
observed, apply only to requests by candidates or their authorized campaign committees or representadves. But the
Commission recognizes that a political imbalance would occur were only the supporters of one competing candidate w0
buy or obtain time. Thus, the Zapple doctrine requires that where A's supporters have bought time, then legally qualified
opponent B's supporters (but not B himseif) must also be given an opparmunity to buy comparable time. Similarly, a gift
of free tme 1o A's supporters must be countered with a gift of comparable free time to B's supporters upon request.
Note, though, that the Zapple doctrine applies only to supporters of candidates with substantial support (generally meaning
the nominees of major political parties). Further, it does not require the same degree of equivalence that is necessary for
equal opportunides, but rather a roughly comparable opportunicy.

Two miscellanecus final points:

Production Facilities

Equal opporrunides apply here, t00. If anything more than the bare necessities for & broadeast are made avatlable to one
candidate, then they must be made available to all opposing candidates at identical rates and terms.
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Networks

A network use will igger equal opportunity rights on each affiliate which carried the program or spot. Thus, if the network

itself does not provide an equal opportunity upon proper request, it is the obligation of each affiliate 10 which a timely
demand has been presented to honor the request.

Vill. Lowest Unit Charges

Without question, the most difficalt and contentious area of the political broadcasting rules is the matter of determining the
correct charge for political time. Section 315(b) of the Commumications Act provides:

The charges made for the use of any broadcasting statdon by any person who is 2 legally qualified candidace for any public
office in connection with his campatgn shall not exceed

* during the forty-five days preceding the date of a primary or primary runoff election and during the sixty days preceding
the date of a general or special election in which such person is a candidate, the lowest unit charge of the station for the
same class and amount of tme for the same time period; and

* atany other time, the charges made for comparable use of such suton by other users thereof.

Charges Outside the Political Window—Comparable Rates |

_ The second part of Section 315(b) generally poses few problems. Outside the 45 and 60 day periods preceding primary and
general elections, each station is obligated to charpe 2 political candidate no more than what it would charge a commercial
advertiser for comparable time. That is, pohﬂaladmﬂmmmnotbechaqedmdnnmmdse&nﬂnmeﬁeqnm
class, and amount of time in the same period. A few cautions: -

* If a sudon has both nadonal and Jocal rates, the latter would apply to candidates who seek to appeal to residents of the
same general area as advertisers who qualify for the local rate.

* The "comparable use” rates ave upper limits, and a station is free to charge Jess if it wishes. However, a discount.rate given
to one candidate must be extended to all of his or ber opponents.

* All opposing candidates must be given the same rate. Thus, if a station raises its commercial rates afier A buys a spot package,
his opponent B is entided to the same rate given to A. Conversely, if a station lowers its commercial rates after A buys a
spot package, it would be obligated to sell spots to B at the new low rate and issue a refund to A for the difference.

* Run-of-Schedule ("ROS™) or preemptible political spots must be scheduled in the same manner as commercial ROS't or
preemptibles. If A's ROS spots happen to all run in prime time (through no manipulation or other favoritism by the
station), then B would stll assume the risk that his would not if he, too, bought an ROS package; 1o be assured of prime

time exposure, B would have to buy fixed prime dme spots (and pay the higher rate).

* In determining comparable charges, the rates actually charged to commercial advertisers must be used, even if they are
discounted from the station's rate guide.

Charges Inside the Political Window—Lowest Unit Rates

The lowest unit charge rules take effect during the 45 and 60 day periods preceding primary and general elections when
most poljtical advertising is purchased. Theze rules are complex and subject to varying interpretations, not all of which are
endrely clear. The basic point to remember is this—the political advertiser must be weated no worse than a staton’s “most
Eavored advertiser” without regard to the quantity of advertising purchased. Thus, even though the political advertiser may be
buying only a few spots over a relatvely short period of time, the candidate mmst be treated as though he or she had been
the srarion's best advertiser to whom quantity discounts may have been provided.

Please note that in order 10 qualify for lowest unit rates, at the time a use containing a direct reference 0 another candidate
for the same office iz purchased, a Federal candidate must provide the broadcaster with a written certification that the
rmdidnte veill sy with the noties eovirements cutlined in Section VL
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Classes of Time

In the past, the Commission recognized limited classifications of broadcast ime. As selling practices in the industry continue
to evoive, the Commission permits stadons to have numerous classifications, so long as the differences between them are
genuine and are clearly defined.

First, some definitions as the Commission has adopted them: .
* Pixed or fixed posidon — a spot that will be guaranteed to run on a particular date at a specified time,
* Rotation - a spot which is to run within a specified portion of the broadcast day.

* Run-of-schedule - a preemptible spot that may be scheduled at any time at the discretion of the staton and may be
preempied without prior notice to the advertiser.

*  Non-preemptible - a spot that is not subject to preemption during any particular daypart, program or time period. In contrase
to a fixed or fixed position spot, 2 non-preemptible spot may run any time during the designated program, daypart or
time period.

* Preempdble with notice - a spot that may be preempted only after notice is provided to the advertiser by a specific tme,
for example one week before airing. Frequendy, the advertiser will be given the opportunity to pay a higher rate in order
1o avold preempdon.

Previcusly the Commission had treated all classes of immediately preemptible dme as the same. It now recognizes that many
stations use a “yield maximization"” system or “grid card” and that treating all such classes of time the same is hot what
Comgress envisioned when ft enacted Section 315 of the Communicatons Act. The Commission also recognizes that commercial
advertisers may be willing to take a “significam prospective risk of non-dearance” and actordingly pay less, a risk that a political
advertiser might not be so willing o accept

The Commission will permit stations 10 establish and define their own reasonable classes of immediately preemptible tme.
These separate classifications, however, may not be based solely on price or the identity of the advertiser. There must be some
demonstrable benefit to the advertiser as well as a different obligation upon the station in each classification of dme such as
varying levels of preemption protection, scheduling flexibility or make good benefits, There can only be a single class of
preemptible time, however, where a4 stauon sells by auction so that any spot can be preempied by an advertiser who offers a
higher price. By way of contrast, a stauon may establish separate classes of immediately preemptble time if it discdoses
a specific price (or limited price ranges) as well as the estimated probability that a spot at each price level will run. Bach
classification of time must be disclosed to all candidates. The Commuission, concerned that there might be some abuse, permits
candidares to file complaints challenging classifications viewed as manipulative or discriminatory.

The same policy will also apply 1o ume that »s preemptible with notice. Stations may establish separate classes of time with
varying periods of notice (one day, twa days, one week, one month, erc.). These classifications must also be clewrly defined,
fully disclosed and made available to all candidates.

A station generally may not sieer a candidate 10 non-preemprible time by stating that preemptible time is sold out.
Preemptible dme can be sold out only if s preemptible spots may be bumnped by spots purchased at a fixed rate or by a higher
class of immediately preempdble time Preemprible time may also be considered sold out if, as a matter of normal business
practice, the station limits the number of spots sold in each class of preempeible time. These practices must be followed
throughout the year and cannot he restricied o political periods.

Special Classes of Political Time

The Commission recognizes that fixed position or non-preemptible spots are more suited to the needs of political advertisers,
A licensee may create a special class of non-preemptible spots available only v candidates under either of rwo conditions.

First, the special clats must be discounted so that it is no more expensive than preempuble dme sold to commercial
advertisers which bears a genuine risk of preemption. Thus, candidates cannot be charged a premium for non-

time if in fact aquivalent ar lower-priced preemprible spats are virtally certain o run. Note, though. that a class of time is’
advertisars

not considered to be specially for candidates as long as it is genuinely offered, and legitimately avatlable, 10 commercial
{even if they have not purchased it).
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Second, news adjacencies can be considered a separate class of time for paliticians only when theé spots are guaranteed to rup
adjacent to the news; these are-especlally desirable when candidates have been banned from access to the news programming
liself. If candidates are banned from access to the news, then the lowest unit rate for this class cannot exceed the lowest unit
sate for commercial spots within the news, However, if candidates could have purchased spots within the news, then adjacencies
may be priced consistent with the lowest unit price of commercial spots in the same adjacent time slot, even if it reflects a
premium over the price of the news spots themselves. Be careful to distinguish this type of spot, though, from one which is
sold as part of a broader rotatdion but which happens to run adjacent to the news programming; the lowest unit rate for such
a spot would be that of the rotation under which it was sold. '

Political Discounts

While stajons may create a special class of time for political advertisers only under special circumsances, there is nothing
in the rules to prevent stations from creating a discount available only to political advertisers. Thus, a station may offer
non-preemptible time to political advertisers at a special discounted rate not available 1o other advertisers. This may be an efficlent
way to avoid many of the complications in calculating the Jowest unit charge when a station has multiple levels of

time. It will avold a later accusation that the candidate could have purchased preemptible time and obtained the practical benefic
of non-preemptible time. For example, a station may offer non-preemptible time to political advertisers at a rate less than that
offered o other advertisers. This rate must be lower than the highest level of preemptible time that is actually subject to
preemption. This will avold the possibility that candidates will be steered toward buying non-preemptibie thne when they
could have purchased preemptible time and had a significant chance their spot would have aired.

Assume that a station has three levels of preemptible time. Level A (the highest-priced time) histarically has a 90 percent
chance of airing, Level B bas a 70 percent chance of airing and Level C has a 50 percent chance of airing, That stadon could
offer non-preemprible time to a candidave at a price between level A and Level B preemptible time; that i, if non

tirne is offered o candidates at a discount, the price must be lower than the highest level of preemptible time. A similar result
would be achieved by pricing this special non-preemptible politcal dme at the “average unit rare™ for the particular class of
preemptible time. However, there must be more expensive preemptible time that is actually subject to preemption. In the
above example, if Level A time were not preempted, then time purchased at the special discounted rate for non-preemptible
dme would be subject to a rebate lower than Level B, the level of the Jowest umit charge for spots actually subject to preempdon.

If rebates are required, they must be calculated on a periodic basis and made prompiy-and, w the extent practical,
within a useful dme frame. The Commission expects stadons to make rebates on an even more expeditious basis as election
day draws closer.

Rotations _

Many stations use various forms of rotations to sell preempitible time. The Commission recognizes distincdy different rotations
as separate periods of time for calculating the lowest unit charge even if rotations overlap. In analyzing the reasonableness of
a station's determinaticn, the Commission will consider whether two ostensibly different rotations are consistent with the
station's normal selling practices and are based upon objective criteria such as varying andience size or demographics which

warrant differences in their prices. It is essential that a station disclose to candidates either all of its rotations or a complete
summary of its procedures for identfying all possible rotations that can be purchased.

The Commission also recognizes that prices may vary from week to week. Stationis may calculate the lowest unit charge solely .
on the batis of spots that ran during the relevant week, even if some of the spots were the result of contracts that are in effect
over the course of several weekly rotations. Assume that a commercial advertiser has bought a 13-week rotation and at the
time of the purchase the price per spot was $200. During the course of that rotation, the station increases its rates to other
cammercial advertisers to $250. The political advertiser must pay no more than 3200 even though commercial advertisers

may be charged more.
Package Plans, Volume Discounts and Bonus Spots

The Commission does not consider package plans or bonus spots to be 2 separate classification of dme. All rates and bonuses
offered to commercial advertisers in packages must be included in lowest unit charge calculations. This includes all packages
and homn spors, whether individually negotiated or available to every advertiser. When the package is 2 volume
discount within a single class of spot, then the unit rate for each spot within the package is the package price divided by the
number of spots. When a package contains spots in more than one class or dme perjod, though, a licensee must aliocase the

peckage price among the spots in each class or time period.
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Determining the value of bonus spots or spots within a package can be fllustrated as follows. If a radic stadion sells five moming
drive spots for $1000 and throws in another five morming drive spots at no charge, the average cost of the spots for lowest
unit charge purposes would be $100 (that is, the $1000 total price divided by the ten total morning drive spots). If, though,
the station were to sell the five morning drive spots for $1000 and then throw in another five ROS spots at no charge, the
m&momﬂdvaluethe!@ﬁspouuthebwmmmdmgeforthudmofume(ﬁmmmph $10 each), mﬂdngmabm
unit rate for the drive dme spots of $190.

The prices assigned to each spot in the package must be documented, either on the face of the contract or invoice or on 2
separate internal memorandum. If a separate memorandum is used, it must be prepared stmultaneously with the formation
of the contract and should be signed and dated by an authorized representative of the station. Moreover, if the pertinent rates
for lowest unit charge purposes are included on the separate document but are different from the value reflected in the
contract and/ar involce (which may reflect only an average rate or total cost), then the information on the separate
document must either be included in the public file or otherwise disclosed to candidates seeking to purchase time.

Non-Cash Incentives

Non-Cash merchandising and promotional incentives which have minimal valve (such as coffee mugs) or which ighe
imply a relatonship between the station and an advertiser (such as a bumper sticker) need not be offered o candidates.
A more substantial incentve (such as a vacation} would have to be offered to any political advertiser who became eligible by
purchasing the required amount of adverdsing.

Billboards and Promotional Announcements

Billboards (je: brief promotional announcements preceding or following a sponsored program) and announcements of
upcoming programming need not be offered to political adverdsers, nor must their value be factored into Jowest unit rate
calculations for the class and time period in which they appear. The Commission’s exemption of these types of boauses is
pm:ﬁupm&hpaﬂuﬂqofhﬂﬂhg&emuhﬂpﬂddwmmﬂ@ﬁmﬂhﬂmhmﬁmﬂmwﬂm
gen quite

PSAs

A specia] consideration applies to “paid” or “sponsored” publicmhemomts(”m") (chat is, PSAs promoting a
non-profit organization or activity that are paid for, at least in part, by 2 commercial advertiser and are idendified as such).
An example would be a Unived Way solicitation followed by mention that this reminder was brought 1o you as a community
service by a local auto dealer. Sponsored PSAs sold by themselves would be counted the same as any other paid advertisement
for purposes of calculating lowest unit rates. }if a station offers sponsored PSAs 1o commercial advertisers as a bonus ar as part
of a package, then the value of these paid PSAs must be calculated as part of the lowest unit charge in the same manner as
package plans by assigning a reasonable value to the bonus PSA spots. Thus, if the paid PSA is of the same dass and time period
as a commercial spot, then the “package price” must be prorated among commercial and paid PSA spots in arder 1o airive at
the lowest unit rate. When the paid PSA is run in a different class or time period, then the Commission will generally defer
to the station's reasonable good faith judgment in allocating the price of a package among the PSAs and spots. Be careful,
though, in assigning too low a value to the paid PSAs, as this could depress the lowest unit charge for the classes and dme
periods during which the PSAs were aired.

Advance Payment and Credit Policies
A station is required to exvend credit only to those candidates or their advertising agencies that have a credit reladonship established

with the station. If there is no credit reladonship, the starion may require payment in advance from a candidate for an
advertsing schedule no earlier than seven days before the first spot on the schedule is to run.

Period for Rate Comparisons

mmmmmu:mm:mum-udmmmmmﬁmmmmm
same week as the political spot in question. However, artificial manipulation of long-term schedules (that is, to eliminate low-
pricad spots from a seasonal or annual contract for the weeks near an election) may be disregarded.
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Increases in Rates During the Election Period

Stations may increase rates during dve 45 or 60 day political window, but only for a commercially valid reasom, such as audience
ratings, seasonal program changes or, if time is sold routinely in weekly rotations, on a weekly basis. A candidate who
thme after a race increase, however, is entitled to the lower rate paid by another advertiser who contraceed for time
before the rate increase so long as the spots are of the same class of time. Thus, if a long-term advertiser purchases time at a
lower rate than that charged during a particular week due to a rate increase, the long-term lower rate must be used to calculate
the lowest unit charges for the same class and amount of time for those weeks in which such spots are aired. The long-term
adwertser in this instance is the “most favorable advertiser.” Thus, the political advertiser must obtain the same benefit.

“Fire Sale” Rates

“Fire sales” during a political window could result in an artificially low lowest unit charge rate, and should be viewed as a
dangerous practice. Before selling any spots at deeply discounted rates, a broadcaster should calculate the cost of the unsold
inventory against the cost of rebating political adverdsers down to the lowest unit charge established by the fire sale rate.
In some instances, particularly where there is a heavy volume of political business on the air, it may be less expensive to retain
the unsald spots in inventory than to sell them at fire sale rates and have to provide rebates to paolitical advertisers.

Advertising Agency Discounts

Advertising agency discounts must be passed through 10 a candidate who does not utilize an advertising agency. Rep commissions,
though, are not considered in calculating lowest unit charges.

Spots in Specific Programs
The Commission continues to recognize that prime time programs (primarily on television) will differ in value on a

program-by-program basis. If the stavon's normal sales practices treat individual programs in this fashion, the Commission
will recognize each such program as a separate class of time for purposes of calculating the lowest unit charge.

Sold-Out Time

A broadcaster may consider a parucular program or day part to be sold out so long as a candidate Jegally entitled to time 1s
provided reasonable access to the statian' iwverall schedule. A station may ¢laim to be sold out of preemptible time only if its
preemptible spots may be bumped by spots purchased at a fixed rate or by a higher class of immediately preemptible time.
On the other hand, a swtion cannot claim that o is sold out of preemptible time where all of tts preemptible time is sold in
an auction-like ranmer whereby advertsers can continue to preempt each other simply by paying an incrementally higher
rate. Thus, a station may not steer a candidaie «» purchase hlgherprioed time if it gives commercial advertisers the oppartanity

to clear merely by paying an increased rawe

Local and National Rates

There is no distinction berween local and natinal rates for purposes of lowest unit charges. Thus, the lower rate conrals the
calcnlation of lowest unit charges

Production Facilities

Lowest unit charges only apply 1o purchaves of hroadcast time and do not apply to the use of a station's production facilities.
The station is free to charge its standard commercial rates for use of production facilities, regardless of whether a candidate
qualifies for lowest unit charges in the puschase of broadcast time. Stations may not discriminate against political candidates
vis a vis commercial advertisers. For exampic, if free production of spots is avatlable to commercial advertisers, free

of spots must also be offered to political candidates. Note from Section X1, below, that production required to add a missing
legal element such as a sponsorship tag may be billed at standard rates.

Make Good Policies

A “make good” is a spot run without charge 1o compensate for a spot that had been scheduled but was not broadcast due 1o

preemption or a technical problem. ltcmdsoreptuentoompmsaﬂmﬁxfaﬂmwdehmmmdaudlmcelﬂdsdmhg
a scheduled broadcast,

© 2004 WOMBLE CARLYLE SANDRIDGE & Rk, PLIAL. JUIY LUGE BOIGOR is



If a station sells preemptible time on a weekly rotation basis and a make good happens 10 run in a normally more expensive
rotation period, then it will become the lowest unit rate for that time period during the entire week. To fllustrate, assume a

candidate buys three 30-second, $100 spots to yun between 6:00 p.m and 7:00 p.m. sometime Monday through Friday in a
given week. Assume further that a $75 commercial spot preempted from an earlier date happens to run at 6:50 p.m. that
Friday. This will cause the $75 rate to become the lowest unit charge for any spot run during the 6-7 p.m. period of the entire
week and the candidate would be entitied to a $25-per-spot refund. Make goods, therefore, should run within the same time
slot as originally scheduled. ,

Special considerations apply to make goods which arise not because of technical faflure, scheduling ervors or preemprion,
but rather due to a shortfall in a promise of audience delivery. The problem here is that pertinent andience information may
not be ascertainable until after an election. In such cases, a station should either provide a prompt rebate or offer a make-good
in connection with any subsequent general or special elecdon in which the candidate may be running.

Time Sensitive Make Goods

If a station’s policy is to make good a spot preempted by a higher paying advertiser, and if it is willing to run the make good
spot within a specific time frame (j.e., a holiday sale make good would be sure to run before the holiday or an event make
good would have 1o run before the date of the event), then it must also ensure that make goods for political spots air before
the election. On the other hand, if a sation does not make good preempted commercial spots, there is no obligarion 1o do
0 with respect to political ads. If chat is the station policy, then candidates may prefer more expensive fixed-rate spots to
assure the exposure they seck,

IX. The Disclosure

The Commission emphasizes that stations must fully disclose their selling practices o politcal advertisers out of concern that
stations may steer naive political advertisers toward premium priced fixed or non-preemptible ime when their needs would
have been served by a lower priced class of time.

Following the 1990 election, many candidates complained that they were not aware that they could have had their spots run
without paying for non-preemptible time, even though they bad the services of experienced advertising agencies and time
buying services. (In their defense, stations complained that agencies and buyers deliberately bought unduly expensive ads in
order to bolster their own compensation, which was a percentage of the total amount spent.) To reduce station Hability and
confusion about what disclosure is required, the Commission now requires that stations must disclose to politcal advertisers
all discount privileges available 1o commercial advertsers. The disclosure should be attached w amy avail sheet provided o
political advertisers. Additionally, rep firms must be advised that the disclosure must be atached 10 any avails it provides and
must accompany any order it returns to the station.

The burden of disclosure is on the station, not the candidate. Licensees must always disclose their selling bﬂdd
admﬁmm]undmhgmeﬁdaypmodpmaddngpﬂmryamdehcﬂmsmdhsodaypm

general election, but during the "comparable rate” periods as well. This disclosure requirement applies regardless of the
complexity of a station's rate structure is and even if it has no rate smucture at all, but negotiate deals based on whatever price -
it can obtain. The Commission has dedined to adopt a madel disclosure form, but has stated that the disclosure made to
cmdlda.mmustlndudeauminimmndnfoﬂowmg:

* A description and definition of each class of time available to commercial advertisers that is complete enough ¢o permit
candidates to idendfy and understand the specific attributes of each class of time.-

. Ammmof&emtmwmmﬁM{Mummemdmh
goods prior to specific deadlines) for each class of time offered to commercial advertisers.

« A description of the station's practices with regard to selling preemptible time based on advertiser demand (!

including
“current selling level” or “street rate™) with the assurance that candidates will be sble to purchase time at these demand
generated rates on the same basis as commercial advertisers.
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* An approximation based on current experience of the likelihood of preemption of each dass of preemptible tme.
This is designed to protect candidates from being steered to higher-priced fixed or non-preemptible time when there is
an acceptable probability that a certain level of preempidble time would air. If a station bas a practice of selling preempiible
tme to a high-volume advertiser with an understood assurance that the station will see to it that the spot will run,
that same privilege must be accorded to the political advertiser even if the candidate is only purchasing a single spot.

¢« If the station has any sales practices based on audience delivery (such as no charge bonus spots if the promised audience
is not delivered), these practices must also be made known and made available to the candidate.

Once the inital disclosure is made to a candidate, it need not be repeated each time the candidate purchases additional time.
However, the station remains obligated to update ar modify all previous information as often as necescary to insure its acouracy.

Finally, the Commission recognizes that there is no way to compel a candidate to heed the disclosure. For this reason, we
recommend that all disclosures be in writing and attached to the contract. Non-federal candidates may be required to sign a
written acknowledgement of receipt of the disclosure as a condition of inidal access to a broadcast station. Equal opportunites,
though, cannot be denied on the basis of a candidate’s refusal (o sign a receipt of the disclosure. Moreover, because of their
right to station access, federal candidates cannot be required w sign a receipt of the disclosure. If a candidate or candidate's
representative refuses to sign a receipt, a notation to that effect should be placed in the political flle. A sample form for that
purpose is included in Appendix C.

As the purpose of the disclogure is both to inform potential political advertisers and o prosect the station against accusations
of deceptive selling practices, we strongly recommend that the disclosure be phrased in simple, non-technical language that
is likely to be undersiood even by those with no prior experience in this area. It is essentia) to &rr on the side of extensive
disclosure, 50 as to avoid a claim that a candidate was lured into buying more expensive or extensive time than 'was reasonable
to achieve their objectives.

A sample disclosure form including an example of a fairly complex table of time classes is atached as Appendix B. It was
developed by Jerald Fritz, General Counsel to Allbritton Communications Company, and has been reviewed by FCC staff. We
would be pleased to review any proposed disclosure statements prios to implementation.

X. Censorship of Uses

Most political broadcast rules are complex, subject to interpretation, exceptions and qualifications. But if there is a rule in
political broadeasting which is nearly absolute it Is that a use cannot be censored in any way.

This principle is often put to the test by attorneys and other candidate representatives claiming that opponents’ spots are false
and dernanding that they be pulled. But if the challenged material qualifies as a use, then the station has no choice but to run
it as scheduled.

Theze are only two possible exceptions: the broadcast of obscenity, which is prohibited by a Federal criminal statute, and the
broadcast of a direct incitement to immediate lawless action. Both fall outside the Constitutional protection of free speech.

It semains uncdear whether political advertising containing obscene material is to be free from censorship and has to be
broadcast. In a memorandum to Congress, the Commission suggested that the criminal statute prohibiting cbscene broadcasts
overrides the smtuwry no-censorship provision. Although no formal decision bas ever been rendered, the Commission staff
has informally advised that a broadcaster may refuse to air a polidcal broadcast which is obscene.

The same stamte also bans the broadcast of indecent or profane material, but the constitutionality of these provisions has
never been tested and is doubtful. Such material presents a threshold problem of determining whether it is indecent in the
first place. That, in turn, requires thar context be considered. RCC stff has suggested that candidates should be afforded great
leeway in presenting their views on campaign issnes and so political speech, even if highly distasteful or rude, might not
qualify as indecent.

In 1992, there was a proliferation of television advertisements by candidates for federal office aboruias and alxarisd
ferases in graphic terms. These candidates invoked the “reasomable access” provision of Secdom 312(a)(7) of the
medmm&tmmmam&wmmwmnmmwu

hecima mm dmdename In tha avrdmmed nackrion n“'dl‘lﬂ*\hﬂﬂﬂﬂl’wmmiﬁm
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A Tederal district court judge in Adanta ruled that stations could reswict a federal candidate's graphic abortion advertisement
to a “safe harbor” comprising the hours between midnight and 6 A.M. when children were less likely to be in the audience.
The Commission then held that a licensee who made a reasonable, good faith judgment that a spot was indecent could restrict
it to the "safe harbor” period. Subsequently, however, the Court of Appeals for the District of Columbia Circuit struck down
the Commission’s “safe harbor” for indecent programming. Even so, the Court did not disturb a broadcaster's right to precede
an indecent political spot with 2 warning,

Although this type of situation remains woubling (especially since the penalty for refusal to run a federal spot could extend
to license revocation), no recent attempts have been made to air indecent material under the guise of a political use, and 30
perhaps the problern has subsided. Nonetheless, shoulditrecunthmhm&wiﬂhavemmsidutheﬂshofnmmng
rejecting or attemnpting to channel the objectionable material.

So far, there have been no cases in which a broadcaster was exempted from airing a use that could constitute a direct incisement
to immediate lawlessness. Indeed, the Commission has held that threats against the station do not warrant an exemption from

the no-censorship provision.

Aside from these two exceptions, which are rarely encountered, censorship of a use is forbidden. Musical backgrounds, which
clash with a stadon’s image, libelous remarks or even mcial sturs may not be censored by a station during a use. Yo take an
extreme example, if a legally qualified candidate buys time for a use, never once mentions his campaign, and proceeds to use
the time to slander his creditors, the use must be permitted without licensee intervention.

Nor can a licensee engage in procedural censorship, such as requiring a tape or script in advance {(to screen for comtent) or
anempring to limit the topics to be discussed. An advance ape or script may be requested, but only to check its qualificadion
as a use, to verify that it contains proper sponsorship identification, and to measure its length. If a candidate refuses to supply
advance material, he or she cannot be compelled 10 do 50, but can simply be seminded of sponsorship and length requirements.

Similarly, if a candidate wishes 1o appear live, the licensee may not inquire as o the proposed content beyond what 15 necessary
to provide required facilides.

A licensee may add content neutral audic and/or visual disclaimer tags to political spots. Acceptable disclaimers could

the spot as a paid polidcal advertisement or a statement that the views expressed do not represent those of the sudon;
, such tags must be added ta all adverusing broadeast on behalf of every candidate for the same office. A licensee may

not add a disclaimer that in any way rmight be construed as an editorfal comment.

In exchange for its inability to exerctse any control over the content of a “use,” a broadcaster is immune from liability for
any libel or defamation contained 1 a use that it broadcasts. This federal protection preempts any state or local laws 1o the
contrary. However, the immunity only ¢xtends 10 “uses.” Broadcasts by supporters of the candidate are not immune. The
Jicensee can protect itself from liability through a requirement of prior approval of a script or tape of any material other than
a use, In addition, a station may frecly address issues raised by political advertising in its news and public affairs programming,

1. Sponsorship

Identification

The Communications Act and the Commissiun’s rules require that any sponsored message identify who paid for it. The Bederal
Hection Campaign Act goes further 1s require 3 statement as to whether a political message was authaorized by any candidate.
The 2002 Campaign Reform Act seeks to asign personal responsibility of the candidate or other sponsor. These requirements
apply to all political messages and are nut hmited to “uses”.

The requirements are as follows:

» If a program or spot is both paid for and authorized by a candidate or his-campaign committee, the announcement must
identify the candidate and state thal the candidate has approved the broadcast. On radio spots for a federal candidate the
statarmnent must ba read by the candidais The last fonr earnnds nf a televixion spot for 2 federal candidate must consist
either of an unobscured, full-screen view of the candidate making the required statement or the candidate's voice accom-
panied by a clearly identifiable photographic or similar image of the candidate, together with a clearly readable printed vex:
of the statement. In additicn, the announcement rust state that it is paid for or sponsared by (the name of the candidate
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* In addidon to the foregoing, a further requirement applies to spots qualifying for the Jowest unit rate that contain a direct
reference o another federal candidate for the same office. Radio spots must also identfy the office sought. TV spots must
state that the candidate's authorized committee paid for the broadcast.

* n order to qualify for lowest unit rates, a Federal candidate must certify to a station that he or she will comply with all
of these notice requirements.

* If a third party pays for the program, md:t!sauthmizedbytheandidatemhscomnﬂmthmthe
pordonoftheanmrunoementmustmd Pddfm(orsponsored)by(mmeofthirdpmy)mdmdamdby{meof
candidate or his commites).”

. thepmgumkpddﬁnbyadﬂdqumdmtauthoﬁudbymymdida&.dnnthe nNo

is responsible for the content of this advertising;” with the blank to be filled in with the names of the payor

and any connected organizations. A television spot for a federal candidate must accompany the audic statement with an

unobscured full-screen view of the political committee or other person making the statement together with the printed
text of the statement, all for a period of at Jeast four seconds.

Note that in all of the above announcements, the wards “paid for by” or "sponsored by" mmndamSubsﬁtuthm:uch
as "brought to you by” or “made possible by™ are not accéptable.

One fusther point: if a station donates time 10 a candidate, either such time can be identified a5 “provided by Stadon X0OX
as a public service™ or mention of sponsorship can be omitted. (The authorization portion of the tag would still be required,
though.) Note that donations of time will trigger free equal opportunities upon request by opponents. If an opposing
candidare claims such equal opportunities, then the only announcement required would be thar the material is authorized
by the candidate or his or her committee. Similar considerations apply If a candidate agrees to accept spots or program tme
in lieu of equal opportunities against a station employee who is a candidate.

Solicitation of Funds

If a program or spot is financed by a political committee and solicits political contributions, the following must be added:
“A copy of our report is filed with the Federal Election Commission and s available for purchase from the Federal Hettion
Commission, Washington, DC."

Controversial Issues of Public Importance

Comimission rules require that any matter which discusses a controversial issue of public importance (induding most political
material), that is furnished to a station as an inducemnent for broadcast (whether or not any payment is made), must coptain an
announcement that it was furnished and by whom. This conld indude andio feeds and fllm clips supplied by a candidate
for use in a newscast or other programming. However, Commission staff advises that if a station edits such material into a
substantlally different form or embeds a pordon into its own program, then an announcement would not be required.
If needed, the annowrvcement would be the same as in the above three examples, but with the words “Furnished by" substivated

for “Paid for by” or “Sponsored by."
Placement of the Sponsorship Identification

cement must read:

Regardless of which announcement applies, it must appear or be heard either at the beginning or at the end of any spot or

other broadcast matter that does not exceed five minutes in length. If the length does exceed five mimates, then the required
announcement must be given at both the beginning and the end of the program.

Licensee's Responsibility

nnqu&mmmmdmmmmﬂwmpmﬂymmmm
If the spot does not comply, the broadcaster must add or substitute the required announcement. If a station routinely includes

the time required for sponsorship identification in computing the length of commercial announcements, then the same
praciice can be applied with respect o the tag added to political announcements. If there are problems regarding the
spotscrship identification, the station chould attempt to work them mir with the candidate. If these problems cannot be
resolved, the station is permitted to insert its own sponsorship identificaion ingompliance with the Commisgion's rujes, even
if it means covering up part of the candidate’s aural (ar visual) message. The station is not required o provide additional tme
Tor the sponsorship identfication free of charge. The broadcaster may choase whatever means it decides are approperiate w0
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Recognizing that thers may be instances where there may not be sufficient dme to prescreen the political spansorship 1D,
the Commission allows 2 station to run a spot the first time without risking a violation. Once aired, however, the satdon will
be required to add, at the-candidate's expense for the costs of production, the vequired identification for future broadcasts if

the spot is not in compliance.

Hidden Sponsorship

A question will occasionally arise as to whether a broadcaster has a duty to investigate charges of “hidden sponsorship,” that
ts, where there is some indicadon that an unidentified party is really responsible for an ad. The emerging standard appears to
be that the duty arises only when the broadcaster is presented with circumstances that raise a suspicion in the mind of a
reasonable person. Actual knowledge of the true sponsor would require an appropriate identifying announcement. But if
<onfronied with conflicting allegations of sponsorship, a broadcaster may rely upon the nominal spansor’s representadon thax
it is, in fact, the true sponsor, absent circumstances so strong as to outweigh the value of such an assurance. In any event, no
arduous investigation i required.

Pre-Broadcast Submissions

A station may request, but cannot require, pre-airing submissions of political advertising. Remember, this is not for purposes
of censorship, but only to verify length, technical compatibility and oomplhme with the sponsorship identification rule,
State Requirements

Occasionally, a state may impose mare stringent sponsorship regulations. Texas, for example, requires that all political tags

include the address of the sponsor as well as a statement that the spot is a paid political announcement. To the extent that
such state requirements supplement rather than conflict with FCC requirements, they are valid.

Xil. Poiical File Contents

Broadcasiers must keep a political file containing information with respect to all requests to purchase political broadcast time,
whethier or not made on behalf of a legally qualified candidate. Covered are all messages relating to any political matter of

natumal ymportance, including legally qualified candidates, any election to federal office or a natiomal legislative issue of public
wnporance. The records must contain the following information:

. Whuhcrlherequultopurchasebroudcastumelsmptedmmimdbythcliomu

*  The rawe chazrged for the broadcass ime

¢ Tiw date and time on which the broadcast is ajred

* The class of time purchased

* The name of the candidate, office, election or issue to which the communication refers (as applicable)

*+ If a request is made by, or on behalf of, aandidate,thmthemmeofthemdidam.dnmdwﬂndmmimeofdn
candidate and the reasurer of such committee

¢ In the event of any other requests, thenameofthepampmhmngthem the name, address and phone number of
a contact person for such purchaser, mdahstofthechdmﬁnoﬁmmmmbusof&emdwommw
haard of directors of such purchaser

1t must be reemphasized: all requests for political broadcast time—including equal opportunities—must be reduced to writing
and kept in the political file. Sample standard writien agreement forms for political advertisers are found in Appendix C to
this manual. Pleage note, though, that this rule applies only to specific requests for time and that mere inquiries as to rases or
for general information are not inciuded.
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X Ilccess_tn the Political File

The political file must be mainuained at the same Jocation as the station's public inspection file. It must be available for inspection
<during all normal business hours, plus at other times {especially close to an election) as necessary to apprise opponents of
potendal equal opportunides. Prior appointments cannot be required. Those seeking to inspect the file may be asked for
personal identification (name and address only) but no other information, including organizational affiliation or the parpose

of the request. While stations should be as welcoming as possible, abusive behavior by a party seeking inspection may
justify denia] of further acoess.

Although waditionally the political file is kept in paper form, the trend of the future clearly is toward electronic databases.
If the file is in electronic form, a computer terminal must be available to afford access to the contents of the file. Unlike
requests for other items in a station's public fAle, telephonic requests for information in the polidcal file need not be answered,
aithough it is essential that each station adopt and apply a uniform policy for all such requests, so as to be sure that no
favoritism s displayed. -

The Commission emphasizes that the filc must be kept “neat and accurate™ so that "anyone viewing the contents of this file
will be able readily to discern what the sation has sold or otherwise provided to each and every candidate.” To satisfy the
requirernent of maintaining in the political file a record of the spots that actually run and the time the spots run, the licensee
may include in the file 2 notation that the station will provide prompt assistance, including access to its program logs,
1o candidates requesting this information.

The political file must be mainained for two years after the election. After this time period the file may be discarded, unless
there is a claim against the licensee or an investigation by the Commission for which material in the political file is relevant.

Updates

The political log should be updated on a daily basis and made available as part of the station's public inspection file.

A primary purpose of the political filv 1s % permit opposing candidates or their representatives to determine whether they
are entitled to equal opportunities tnggered by political broadcasts of their opponents.

In lieu of keeping a separate political Jog. 3 file of Agreement Forms may be kept. Note, howevez, that all forms requesting
time must be placed in the file—even f the request is refused. If a “form file” s used, it must be supplemented with a log
of gifts of free time. Rebate informanion ais» must be included in the political file,

The political file is the primary means by which candidates, the public and the Commission can- monitor a licensee's
compliance with the political broadcasing rules A 1990 audit of 30 stations revealed that some did not have complete and
well-organized political files and te Commussiun assessed forfeitures against such licensees. Under the Commission's current

, the base forfeiture is $7.500 for each viclation of the rule requiring maintenance of a political file and $12,500
for each violation of other aspects of the paliical broadcasting rules.

XI¥. The Fairmess Doctrine

The Fairness Doctrine is no longer s eftect, either as a general matter or as it was applied to ballot issues in elections.

In 1987 the Commission repealed the major aspecss of the Fairness Doctrine in response to a complaint concerning coverage
of a controversial issue of public importance (the Syracuse Peace Council case involving the controversy
construction of a nuclear power plant) It did not at that time address the issue of whether the Fairness Doctrine remained
intact for elections.

Acotollaryuothekimessboou-mc mmmonlyknownuthetuﬂmmboc&he.hdrequiredmwpmdeﬁudme
o Side A on a ballot issue where Side B had purchased advertising time and Side A could not afford to purchase time. When
it repealed the Fatrness Docaine, the Cutnmbsion left upen die yuestivie of whedrey it would continue to require statdons to
provide free time in response to paid time on ballot issues.
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In January, 1992, the Commission clarified its position, holdmgthnd:ehknusnocmedoesmtapplytohﬂlmlsua
Thus, it now appears that the Cullman Doctrine is of no further effect. However, the ZappleDocu'me (see section VII)
remains in effect.

In 2000, the Commission launched an inquiry to explore the rationale behing and continued usefuiness of various adjuncts
to the fabrness docurine including the polideal editorial and personal amack rules discussed in the next two sections. The outcome

of that proceeding may have a significant impact upon resurrecting or modifying all of these palicies.

XV. Polifical Editorials

In November 2000 the FCC eliminated its rules concerning palitical editorials and personal amtacks, as required by the US
Court of Appeals for the District of Columbia Circuit following a successful challenge by the Radio-Television News Directors
Association. However, while the Court ruled that the policies could not be sustained on their existing rationales, it did not
reject the substarce of the policies; rather, it noted that the FCC (o, presumably, Congress) was free to conduct a new
rulemaking and reinstate the rules if it determined that their purposes remained valid. That possibility still exists. Therefore,
we are describing the former rules in the remainder of this, and in the next, section.

Unlike most of the political broadcast rules, the broadcast of a political editorial triggered an affirmative cbligation on the
part of the broadcaster 1o notify candidates and to provide free response time.

A political editorial is any broadcast statement that represents the view of station management and which either endotzes or

opposes a legally qualified candidate. Thus a statement of personal political opinton by an announcer would not be an edivordal.
On the other hand, 2 news jterm announcing a station owner's voting preference would be a polideal editorlal. Endorsement
of or opposition to 2 candidate can be indirect, such as in a statement calling for a change in the local school board when
certain members are running for reelection. In addition, editorial recaps in which a station's endorsements or positions are
quickly summarized are themselves editorials, which generated additional notification and response obligations.

Notice

While the rule was in effect, upon broadcast of a political editorial, a licensee, within 24 hours, had to mansmit:

+ notfication of the date and time of the editorfal;

* a complete script or tape, and

* an offer of a reasonahle reply opportunity for a candidate, or his or her spokesperson, to respond over the Hoensee's facility.
The Commission’s rules were very specific as to how the notice was 0 be given,

* I the editorial opposed a candidare, then the materfals had to be sent to that candidate.

¢ If the editorial endorsed a candidate, then che offer had to be transmitted to all legally qualified opposing candidates.

* If the editorial was to be broadcast within 72 howrs prior to the day of election, then the licenses had to act sufficiendy
deMMMmMemwhummmhmamHQWMmmdpﬂm

a response in a timely manner.

For all pracdcal purposes, unless 2ll the appropriate candidates bad been advised sufficiendy in advance, editorials within
three days of an election were effectively barred.

Response Requirements

A reasonable opportunity to respond, inmostm,oomistedofompanﬂeumemdscheduhng But it could have required
far more, as the time allowred had i permit 2 meaningful response. That is, if a one-minuce aditorial briefly criticized ten
incumbents, then a six-second reply opportunity for each clearly would have been inadequate.

The station could have required thar a-candidate’s spokesperson, rather than the candidate, respond. (If the candidate appeared
momnrnalhy hie wrmid hawe hasn 2 Free “nes” which in mm wonld have reovived cambarable ¢ifis to all opbonents.) With

WAUVE VOMBLE LARLT b SANDRILR & Sutedy T sk Uiy Lwyd leugru -




that exception, the format and content of the response time were a matter largely within the discretion of the-candidate Thus,
if a 30 second editorial was broadcast six tmes, the candidate could be given troad discretion as to whether the spokesperson
will ke stx 30-second responses, one three-minute program, etc., provided that the impact of the scheduling of the

did not grossly exceed that of the original editorial. At the same dme, since the candidate did not appear and since there was
Do use, a licensee could have censored the reply within reason. ,

{¥1. Personal Afracks

Please see the introductdon 10 the previous section, as the same considerations apply to che status and future of the personal
attack rule.

When a derogatory personal reference was made upcn an identifiable person or group in the context of discussing & controversial
issue of public importance, a personal attack was deemed to have occurred,

Action Required :

Like the politcal editorial rule, the personal artack rule also required affirmative action by a licensee. However. the rule was

rarely triggered in political broadcasting, since it did not apply to staternents made by a legally qualified candidate, his or her

authorized spokespersons, or those associated with him or her in the campaign directed to other-candidates, their authorized
or those associated with them. Nor did the rule apply to bona fide news interviews and on-the-spot coverage

of bona fide news events.

- Three Elements
To wigger the rule:

(1) An attack must have been upon the honesty, character, integrity or like personal qualifies of an identified person or group.
This meant that disagreement with or disparagement of a person's political views, voting record, knowledge, intelligence,
fiscal responsibility or background~-no marter how vehemently expressed—did not comstitute personal attacks,

{2)The identity of the individual or group must have been recognizable by a substantial segment of the audience, even if
specific names were not used. A reference to “those crooks on the schoal board™ would have suffficed.

(3)The amack must have been made during the presentation of views on a controversial issue of public importance.
Most election topics were presumed to be controversial issues of public importance.

A Licensee's Duties

Once the rule applied, within a reasonable drne, and in no event Jater than one week after the anack, the licensee had to ansmit
to the person or group attacked:

* notification of the date, time and identification of the broadcast;
» a script or ape of the attack {or an accurate summary if a script or ape was not available); and
+ an offer of a reasonable opportunity to respond over the licensee’s facilites.

Except for the fact that there was no 72-hour rule here, the “reasonable oppormunity” provision was to be interpreted as
discussed previously with respect to political editorials. Should the person or group have refused the station's offer, the licensee
nudhwmdzmﬁnthueﬁmt.'l‘herlghtmmpmdmapmﬂme,mdmouniﬂemmaﬂemmua
complaint on behalf of the party actually attacked.

Note that the persanal attack rule applied whether or not the licensee was responsible for the attack. In any event, it was the
Heensce who was responsible for remedying the paroonal artack. Thus, if a paid icsae adverdcamant conmined a parsonal
atack, then it was the licensee, rather chan the sponsor of the advertisement, who had to take remedial steps. Similarly,
an artack during a network or syndicated program triggered an obligation in each afliliate or station carrying the program to
notfy and offer an opportunity for a response.
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XVIl. Issue Rdverfising

Folitical action committees (PACs) and other outside interest groups have become increasingly involved in the spansorship

of broadcast issue advertising. Frequently, the advertisements are used to express support or oppasition to a political philosophy

or Jegislative program. In other instances, they are used to criticize the performance of an incumbent.

It is not necessary to allow such groups access to a broadcast staticn. The Commiszion has reasoned that no group has a genera)
right of access. The only exception deals with individual federal candidates. The Commission has specifically approved a

policy of refusing time to any PAC during the political campaign season regardless of views expressed. 1t falls within a
licensee's editorial discretion as to whether any specific PAC spot should be accepted. Thus, permitting one PAC to air a spot

does not open the door to all others (from a stricdy legal standpaint, that is—public perception of fair pliy Is an entirely different,
and potendally a more serious, matter).

If you do choose to accept issue advertising, each proposed sponsor shmﬂdmpleumhgrmtl’ormﬁmﬂumdnmodd
mdudedasAppendnanisueadsthmmhmwanyprmofmmahnpm(induﬂhlganyleglﬂyqualiﬂad
candidate, any election to Federal office or any national legislative issue of public importance) the same record-keeping
applies as to candidate advertising, as outlined in section XII of this manual.

Should a licensee choose to run PAC spots, Mqummumwhtowgmmmddbemgmdmm
Doctrine is no longer applicable. However a PAC spot directed against an incumbent who has not yet declared his candidacy
for reelection could have wiggered the personal attack rules while they were in effect, and libel or slander liability
since only a “use” protects a broadcaster. To guard against these problems, a licensee is O aocept Or reject an issue
advertisement based upon whether its content could trigger additional obligations or Hability.

A further concern is whether a PAC can claim a right of reply 1o a candidate or his supporters. For example, if anti-labor
representative X buys tme to advance his candidacy for elecdon, can a union PAC claim a right to reply to critcize his record?
This point has never been addressed by the Commistion, but the answer seemns to be no, since a PAC, by its very nature,
generally cannot be considered the supporter or autharized pepresentative of an opposing candidace.

XVU. News Distorfion

The Commission's present standards for considering news distordon complaines sdil rest upan a handful of cases centered
upan controversy over network coverage of the 1969 Democratic Convention and CBS's “Selling of the Pentagon” and
“Hunger in America” television exposés. At that time, the Commission proceeded from the premise that “rigging or slanting
the news is a heinous act against the public interest—indeed there is no act more harmful to the public's ability 1o handle its
affajrs.” Although the Commission undertook its own investigaton of the convention coverage, it soon adopted a policy of
refusing to cake direct action, instead referring the compiaint to the licensee for internal investigation and proper handling,
In an exweme case, the Commission held out the possibility of forfeiture against the licensee.

News Bditing

Two practices in particular have proven troublescine. The first is the editing of interview responses, ostensibly to “tighten up”
a rambling answer. An extreme example was revealed in a 1984 case involving a CRS report on automobile accidents staged
for the purpose of defrauding insurance companies. There, a former participant in such a scheme was asked 2 simple question,
to which his broadcast answer was a simple “yes.” The unedited transcripts of the interview, however, revealed the actual
answer to have been equivocal but generally negative. Even so0, the Commission was willing to write the incident off as a

legitimate exercise of journalisde judgment.

1
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News Staging

The other focal point of many distortion complaints is that of staging an event - that is, portaying an event that did not oocur
or reenacting an event without cleay identification as such. In the “Hunger in America” investigation, CBS was criticized for
having portrayed an infant dying of starvation, when in fact the depictad vicdm was premawrely born, not undernourished,
and expiring of natural causes. In a more recent incident, jail employees were cast as inmates in order to illustrate prison
conditdons in which actual prisoners could not be photographed. In that event (1981), the Commission carved out a broad
exception to its general palicy in order to permit staging that is reladvely minor and incidental to the program as a whole.

The Commission's modern stand with respect to all of these marters is to avold involvement in editortal judgments and to
assume an honest mismke unless the complainant presents divect evidence that the broadcaster had a deliberase intent to distort
the news. To satisfy this standard requires testimony of an insider baving direct personal knowledge of orders to falsify the
news from the licensee, top management or news management. This is an extremely difficult burden to meet, and in fact was
satisfied in only a single reported case, and that was in 1949.

The Commission will not infer a deliberate tnient to distort from the mere falsity of broadcast ftems or from circunstantial
evidence of a broadcaster's imowledge of falsity. An fllustration of the lengths to which the Commission will resart to avoid
a finding of news distortion is the famous case involving CBS's “60 Minutes” accusation that General Westmoreland ordered
encmy body counts to be exaggerated. CBS's own investigation acknowledged that interviewee statements contradictory to a
“conspiracy” premise were deliberately suppressed, interviewees were prepared for interviews in viclaton of CBS's news
gathering standards, interviews with persons who refuted the “conspiracy™ premise were harsher in tone than suppartive
oncs, the audience was not informed that a principal interviewee had been paid 2 substantial consuldng fee, and the deceptive
juxtaposition of various interview segments had created false impressions. Even then, the Commission found no intention to
diston. :

It 13 clear from this and other recent cases that the Commission leans over backward to find a Jack of deliberate intent unless
confronted with direct evidence. Even so, it is important that upon receiving responsible complaints a licensee undertakes full
mvestigation and correct any errors through on-air retractions, disciplinary measures, and other appropriate actions. It is in
the court of public opinion that such matters are often weighed.

XIX. Contlusion

The pohitical broadcasting rules can be dangerous, but the first step towards staying out of trouble is familiarity with the
Commussion's rules through ¢his guide and other sources. Make sure that all personnel who are involved in any way with the
sale ot political tme are familiar with the rules. To minimize the potential for errors and rule viclations, try to limit the number
of persons who have responsibility for political advertising sales.

What to Do If There is a Complaint

It a camplaln is recetved from or on behalfl of 2 candidate, contact Jegal counsel immediately. Some candidates or their attorneys
maj request extensive information beyond what is required to be in the political file. This information should not be provided
withow legal consultation. The candidate may be requested to be specific as to the dates, times and circumstances of the

alleged overcharge.

The Commission strongly urges parties 1o setde disputes privately. In negotiating and formalizing any settlemnent of a dispue,
care must be taken to ensure that the understanding is clear and Jegally effective.

tt shouid be noted in closing that political broadcasting s an area of law subject ¢ rapid change. Moreoves, it is not always

apparcnt how to apply the principles we have described to specific factual situations. Therefare, it is essential to consult with
us concerning specific problems or questions that may arise.
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APPERDIX R
Political Broadcasting Rules

{Important Note: These FCC rules have not yet been updated to reflect the provisions of the Bipartisam
cmpdpmmmdnnm&mmmmammwmamwm
procedures outlined in this mannal.)

73.1212 Sponsorship identification; list retention; related reqninmemx

{a) When a broadcast station transinits any matter for which money, service, or other valuable consideration is either divecily or
paid or promised 1o, or charged or accepted by such sation, the statiom, at the time of the broadcast, shall
announce: .

(1) that such matter s sponsored, paid for, or furnished, either in whole or in part, and

{2) by whom or on whose behalf such consideration was supplied: provided, however, that “service or other valuable
consideraxion” shall not include any service or property furnished either without or at 2 nominal charge for use on,
or in connection with, a broadcast unless it is so furnished in consideration for an identification of anry person, product,
service, Eﬂmarhwbmdmmqudmﬂmﬂﬁaﬁmmomﬂyrdawdw&emofmchmwm
on the broadcast.

(1) For the purposes of this section, the term "sponsored” shall be deemed to have the same meaning as "paid for.”

(i1) In the case of any television political advertisement concerning candidates for public office, the sponsor shall be
idmtlﬁedwlthlettetsequalnoorgmtentﬂnfow(4)pumtofthevudcalpimheightdmdrfornotlﬂs
than four (4) seconds.

{b) The licensee of each broadcast station shall exercise reasonable diligence o obtain from its employees, and from other
personswdthwhomltdulsduecdyhmnecﬁonwidunymamfabmadmt.infomﬂonmemﬂemchhmw
make the announcement required by this section.

{c) In any case where a report has been made to a broadcast station as required by Section 507 of the Communications
Act of 1934, as amended, of circumstances which would have required an ammouncemnent umder this section had the
consideration been received by such broadcast station, an appropriate announcernent shall be made by such station.

(d) In the case of any political broadcast matter or any broadcast matter involving the discussion of a controversial issue of
public imporance for which any 8lm, record, transcription, talent, script, or other material or service of any kind is
furnished, efther directly or indirecty, to a stadon as an inducement for broadcasting such marter, an announcement shall
be made both at the beginning and conclusion of such broadcast on which such materia) or service is used that such film,
record, wanscripdon, talent, script, or other material or service has been furnished to such station in connection with the
transmission of such broadcast matter: provided, however, that in the case of any broadcast of $ minutes’ duration or less,
only one such announcement need be made efther at the beginning or conclusion of the broadcast.

(e) The announcement required by this section shall, in addition to stating the fact that the broadcast matter was sponsored,
paid for or furnished, fully and fairly disclose the Tue identity of the person or persons, or corporation, committee,
assoclation or other unincorporated group, or other entity by whom or on whose behalf such payment is made or promised,
or from whom or on whose behalf such services or other valuable consideraton is received, or by whom the material or
services referred to in paragraph (d) of this section are furnished. Where an agent or other person or entity contracts or
otherwise makes arrangements with a station on behaif of another, and such fact is known or by the exercise of reasonable
diligence, as specified in paragraph (b) of this section, could be known to the stadon, the announcement shall disclose
the identity of the person or persons or entity an whose behalf such agent is acting instead of the name of such agent.
Where the material hrmadcast 12 political maner or martter involving the discussion or a copmroversial fssue of public
importance and a corporation, committes, association or other unincorparated group, or other entity is paying for or
furnishing the broadcast matter, the station shall, in addition to making the announcement required by this sectdon,
nqﬂrethnahstof&ecﬁdmﬁnoﬁmmmhusofﬂnﬂmmnﬂmmofﬂnbwdofdlm:of
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inspection at the location specified by the licensee under §73.3526 of this chapter. If the broadcast is originated by a network,
the list may, instead, be retained at the headquarters office of the network or at the location where the originating sation
maintains its public inspection file under §73.3526 of this chapter. Such lists shall be kept and made available for a period
of two years.

§73.1940 Legally qualiﬁed candidates for public office.

{a) A legally qualified candidate for public office is any person who:
(1) Has publicly announced his or her intention to run for nomination or office;
(2) Is qualified under the applicable local, State or Federal law to hold the office for which he or she is a candidate; and
{3) Has met the qualificadons set forth in either paragraphs (b), (c) {(d) or{e) of this secdon.

(b)A perscm seeking election to any public office inchuding that of President or Vice President of the United States, or nominadon
for any public office except that of President or Vice President, by means of a primary, general or special election, shall be
considered a legally qualified candidate if, in addition to meeting the criteria set forth in paragraph {a) of this secdon,
that person:

{1) Has qualified for a place on the hallot, or

(2) Has publidy committed himself or herself to seeking election by the write-in method and is eligible under applicable
law to be voted for by sticker, by wridng in his or her name on the ballot or by other method, and makes a
substantial showing that he or she is 2 bona fide candidate for nomination or office.

(c)A person seeking election 10 the office of Pyesident or Vice President of the United States shall, for the purposes of the
Communications Act and the rules thereunder, be considered legally qualified candidates only in those States or territo-
ries (or the District of Columbia) in which they have met the requirements set forth in paragraphs (a) and (b) of this sec-
tion: except, that any such person who has met the requirements set forth in paragraphs (a) and (b) of this section in at
least 10 States (or 9 and the District of Columbia) shall be considered a legally qualified candidate for election in all States,
territories and the District of Columbia for purposes of this Act.

(d)A person seeking nomination w any public office, except that of President or Vice President of the United States, by means
of a convention, caucus or similar procedure, shall be considered a legally qualified candidare if, in addition to meeting
the requirements set forth in paragraph (a) of this section, that person makes a substantial showing that he or she is a
bona fide candidate for such nomination: except, that no person shall be considered a legally qualified candidate for nom-
inaton by the means set forth in this paragraph prior to 90 days before the beginning of the convention, cancus ar stm-
ilar procedure in which he or she seeks nomination.

(e)Apersonnehngmmmaﬂmfortheoﬁuofheddmtmﬁm&endemoﬁhew&mﬂ.fm‘thepl.l.rposuof
the Communications Act and the rules thereunder, be considered a legally qualified candidate only in those States or ter-
ritories (or the District of Columbia) in which, in addition 1o meeting the requirernents set forth in paragraph (a) of this
section. '

(1) He or she, or proposed delegates om his ar her behalf, have qualified for the primary or Presidential preference ballot
in that State, territory or the District of Columbia, or

(2) He or she has made a substantial showing of a bona fide candidacy for such nomination in that State, territory or
the District of Columbia: except, that any such person meeting the requirements set forth in paragraphs (a)(1) and
(2) of this section in at least 10'States (or nine and the District of Columbia) shall be considered a legally qualified
candidate for notmination in all States, territories and the District of Columbia for purposes of this act.

{NThe erm “substandal showing” of a bona de candidacy as used in paragraphs (b), (d) and (e) of this section means
evidence that the person daiming to be a candidate has engaged to a substantial degree in activities commonily assoclat-
ed with political carnpaigning, Such acdvities normally would inciude making campaign speeches, distributing campaign lit-
arature, itouing prete releacee, maincaining » rampaign commitiee, and estahlishing campaign headquarters {even thaugh’
the headquarters in some instances might be the residence of the candidate or his or her campaign manager). Not all of
medemdﬂﬂumneomrﬂqumanchmewmamhmnﬂm&mdebem
not listed herein which would contribute to sich a showing. .
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§73.1941 Equal opportunities.

(2) General requirements. Except as otherwise indicated in §73.1944, no sttion licensee is required to permit che use of its
facilities by any legally qualified candidate for public office, but if any licensee shall permit any such candidate o use
its facilities, f¢ shall afford equal opportunities to all other candidates for that office to use such facilities. Such licensee

shall have no power of censorship over the material broadeast by any such candidate. Appearance by a legally qualified
candidate on any:

(1) bona fide newscast;
(2) bona fide news interview;

(3)hmaﬁdemdmmmy(ﬁﬂuappurmofﬂnandﬂmkmddmdummnﬂmdmemﬁmmmﬁm
covered by the news documentary); or

{4) on-the-spot coverage of bona fide news events (indudhg.butmthnﬂmdmpohda]mmdommdmm
incidental theseto) shall not be deermved to be use of a hroadcasting station. {(Section 315(a) of the Commmunications Act.)

(b)Uses. As used in this section and §73.1942, the term “use” means a candidave appearance (induding by voice or picture)
or political advertisement is not exempt under §73.1941(){1)-(4)

{c)Timing of request. A request for equal opportunities must be submitted to the licensee within 1 week of the day on which
the first prior use giving rise to the right of equal opportunities occurred; provided, however, that where the person was
not a candidate at the dme of such first prior use, he or she shall submit his or ber request within 1 week of the first sub-
sequent use after be or she has become a legally qualified candidate for the office in question.

(d)&ndmofpmmmuuﬁjquﬂwwd&hnmuewmmﬂmbfmw&e
Commission shall have the burden of proving that he or she and his or her apponent are legally qualified candidates for
the same public office.

{(e)Discrimination berween candidates. In making time available to candidates for public office, no licenses shall make any
discrimination between candidates in practices, regulatons, facilites, or services for or in connection with the service
rendered pursuant to this part, or make or give any preference to any candidate for public office or subject any such can-
didate to any prejudice or disadvantage; nor shall any licensee make any contract or other agreenyent which shall have the

effect of permining any legally qualified candidate for any public office 1o broadcast to the exclusion of other legally quali-
fied candidates for same public office.

§73.1942 Candidate rates.

{a) Charges for use of stadons. The charges, if any, made for the use of any broadcasting station by any person who is a legally
qualified candidate for any public office in connection with his or her campaign for nominadon for election, or election,

to such office shall not exceed:

(1) During the 45 days preceding the date of a primary or primary runoff election and during the 60 days preceding the
date of a general or special election in which such person is a candidate, the lowest unit charge of the station for the
same class and amount of time for the same period.

(i} A candidate shall be charged no more per unit than the station charges itz most favored commercial advertiser for
the same classes and amounts of time for the same periods. Any smton practices offered to commercial advertisers
that enhance the value of advertising must be discosed and made available to candidaves on equal terms. Such practices
include but are not limited 1o any discount privileges that affect the value of advertising, such as bonus spots, time-
sensitive make goods, preemption priarities, or any other factors that enhance the value of the announcement.

(i1} The Commission recognizes non-preemptible, preemptible with notice, immediately preempitible and run-of-
schedule as distinct classes of time.

(1) Srariemc may exrahlish and define their own reasomable classes of immediately preempdble dme so as
differences berween such classes are based on one or more demonstratable benefits associated with each
and are not based solely upon price or identity of the advertizer. Such demonstratahle benefits include, but are not

Mﬁnmgmdmmmmumm such as guaranceed
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{iv) Stations may establish reasonable classes of preemptible with notice time so long as they clearly define such classes,
Tully disclose them and make them available to candidates.

{v) Stadons may mm-preanpdﬂemdﬁimdpoﬂdmudkﬂnuchnsofﬁmepwvﬁedthaﬁdmudmhu
clearly the differences between such classes, fully disclose them, and make thern available to candidates.

{vi) Stadons shall not establish a separate, premium-priced dass of time sold only to candidates. Stations may sell higher
priced non-preemptible or fixed time to-candidates if such a class of ime is made avaflable on a bona fide basis to
both candidates and commercial advertisers, andpmvldedmhdasisnotﬁmcﬁomllyequiﬂmwmth
priced class of time sold to commerclal advertisers.

(vi) (Reserved)

(viii) Lowest unit charge may be calculated on a weekly basis with respect to titne that is sold on a weekly basis, such
as yotations through particular programs or dayparts. Stations electing to calculate the lowest unit charge by such
a method must include in that calculation all rates for all announcements scheduled in the rotation,
announcements aired under long-term advertising contracts. Stations may implement rate increases during elecdon
periods only to the extent that such increases constitute "ordinary business practices,” such as seasonal program
changes or changes in audience ratings.

(1x) Stations shall review their advertising records periodically throughout the election period to determine whether
compliance with this section requires that candidates raceive rebates or credits. Where necessary, stations shall issue
rebates or credits promptly:

{x) Unit rates charged as part of any package, whether individually negodated or generally available to all adverdsers,
must be included in the lowest unit charge calculation for the same dass and length of time in the same time period.
A candidate cannot be required to purchase advertising in every program or daypart in a package as a condition
for obtaining package unit rates.

{xd) Stations are not required to include non-cash promotional merchandising incentives in lowest unit charge calculations;
provided, however, that all such incentives must be offered tocandidates as part of any purchases permitted by the
licensee. Bonus spots, however, must be included in the caiculation of the lowest unit charge calculation.

{xil) Make goods, defined as the rescheduling of preempted advertising, shall be provided to candidares prior to elec-
m&rﬁasnmmmddawmmmddmmemrwng&emdmwods
respectively set forth in paragraph (a)(1) of this section to any commercial advestiser who purchased tme in the

same class.

(xiii) Stations must disclose and make available to candidates any make good policies provided to commercial
advertisers. If a station places a make good for any commercial advertiser or other candidate in a more vahusble
program or daypart, the value of such make good must be included in the caleulation of the lowest unit charge for
that program or daypart.

(2) At any time other than the respective periods set forth in paragraph (a)(1) of this section, stations may charge legally
qualified candidates for public office no more than the charges made for comparable use of the station by commerciai
advertisers. The rates, if any, charged all such candidates for the same office shall be unifcem and shall not be rebated
by any means, direct or indirect. A candidate shall be charged no more than the rate the station would charge forcom-
parable commercial advertising, Al) discount privileges otherwise offered by a station to commercial advertisers must
be disclosed and made available upon equal terms to all candidates for public office.

(b) If a station permits a candidate to use its facilities, the station shall make all discount privileges offered to commercial
advertisers, including the lowest unit charges for each class and length of time in the same time period and all
discount privileges, available upon equal terms to all candidates. This duty includes an affirmative duty to disclose to
candidares information about rates, terms, conditions and all value enhancing discount privileges offered to commercial
advertisers, Stations may use reasonable discretion in making the disclosure; provided, however, that the disclosure
intludes, at a minimum, the following information:

(l)ad@ﬂmﬂd@ﬂmdﬁ@ﬁmm»mmwmmm
candidates to identify and understand what specific atributes differentate each class;
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(Z)admpuonofﬂ:ebwut\mitchugeandndnedpmﬂegs(mhaspnoriﬁuaga.imtmp&onmdmahegoods
prior to specific deadlines) for each class of time offered o commercial advertisers;

(3)adescripuonofthesmionsme&oddseﬁngpuunpﬁﬂeﬂmebaseduponadvuﬂsudennnd,minmlyhowns
the “current selling level,” with the stipulation that candidates will be able to purchase at these demand-generated rates
in the same manmer as commercial advertisers;

(4) an approximadon of the likelthood of preemption for each kind of preemptible time; and

(S) an explanation of the station's sales practices, if any, that are based on audience delivery, with the stipuladon that
candidates will be able to purchase this kind of time, if available to commercial advertisers.

(c)Oneedisdosmelsmade.smionsshallnegouaumgoodfmhno&cmaﬂyseﬂﬁmetomdidamhmrdmum:he

ure.

(d) This rule {§73.1942) shall not apply 10 any stadon license for noncommercial operation.

§73.1943 Political file.

{a) Every licensee shall keep and permil public inspection of a complete and orderly record (political file) of all requests for
broadcast time made by or on behalf of a candidate for public office, together with an appropriate notation showing the
disposition made by the licensee of such requests, and the charges made, if any, if the request is granted. The "disposigon”
includes the schedule of time purchase, when spots actually aired, the rates charged, and the dasses of tine purchased.

{b)When free time is provided for us: by or on behalf of candidates, a record of the free time provided shall be placed in
the political file.

{c)All records required by this paragraph shall be placed in &epohdulﬂhassoouapo&slﬂemdshaﬂbereuﬂedfua‘peﬂ-
od of rwo years. As soon as possible means immediately absent unusual dircumstances.

§73.1944 Reasonable access.

{a) Secton 312(2)(7) of the Communicaunns Act provides that the Commission may revoke any station license or construction
permit for willful or repeated failure 12 alm reasonable access 1o, or to permit purchase of, reasonable amounts of time
for the use of a broadcastng station by 4 legally qualified candidate for Federa] elective office on behalf of his candidacy.

{b) Weekend access. For purposes of prwiading reasonable access, a licensee shall make its facilides mﬂahle for use by feder-
al candidates on the weekend before the elecuion if the licensee has provided sirnilar access to commerdial advertisers dur-
ing the year preceding the relevant clevtion period. Licensees shall not discriminate between candidates with regard w
weekend access.
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APPENDIX B
Sample Political Policy Statement and Rate Guide

1. Apﬂhﬁhwﬂmpohdswﬁymﬁmhgﬂywﬂﬂdmﬁdamfmwﬂlcoﬁum&dr%mw
g?gm?domn?mmomd;ehundldmy theyaunotap;ﬂjablempohdnlmﬂmmmmimqrtomdﬁne

2. Access:

a) Reasonable access will be provided to all legally qualified federal candidates during the 45 and 60-day periods before
a primary/general election. While candidates may request specific programming, the Station reserves the exclusive
right to determine the amount of dme and program availability to particular candidaces.

b) {No political time will be sold in news progamming) or [Political time in news programming will only be sold in
“interior pods” (non-ad}acenttotlunewspmgnmmhg)]or(Pohunlumewmbemldmlylntheﬁﬂknvmgnm
programming only:

3.ldmﬂﬁudm:hﬂadsmmmplywuhdnaudlomdﬂmﬂﬁmdﬁadmnqmmmof§3ﬂ of the Comununicadons
Act. Should candidate ads not contain the proper identfication, the Station veserves the right to add the appropriate maverial,
without providing additicnal dme. Production costs will be billed at the Station's usual zases.

4. Orders: Ordexs for political time will not be considered firm until the following have been provided:
a) Completed and signed Agreement Form for Politcal Candidates.
b) Net cash-in-advance payment.

c) Where the purchase is made by a corporation, committes, association or other unincorporated group, alistofthe
entities' chief executive commitcee ot board of directors.

d) Where doubr exists, mwmmmmmmwmmmnmqu " as chat term is
defined by the FCC.

€) Where doubt exists, the Station may require satisfactory proof that the purchaser is authorized to buy time for the
candidate. .

f) Advance orders for schedules of political advertsing proof that the purchaser is authorized ¢ buy tme for the
candidace.

g) Commercial facilities (tape, film, slides, or copy), along with written instructions for their use, should be submitted to

the Saaton as soon as possible 10 ensure proper airing. All insructons for airing of facllities should be in writng,
to these instructions should be in writing to the Station (by letter, FAX or telegram) prior to the changes .

being made. Film or wpe should be received in sufficient time to permit confirmation or compliance with spohsarship
identification requirements and will broadcast technical standards.

h) Deadlines for all commercial material, time orders, and contract changes are as follows:
2:00 PM Thursday - for Sunday's Jog
4:00 PM Thursday - for Monday's log
4:00 PM Friday - for Tuesday's log
4:00 PM Monday - For Wednesday's log
4:00 PM Tuesday - For Thursday's log
2:00 PM Wednesday - for Friday's log
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Failure by a political advertiser to Fulfill all requirements in advance of some deadlines may result in preemption of some or
all announcements or programs previcusly deared.

5. Production: Station facilities may be utilized for the production of political announcements or programs, subject 40
available production time (rates upon request).

Production charges are handled separately from the tme charges. Agencies and/or candidates who schedule production tme
at the Statiop are required 10 provide a check for payment of accrued charges following the production session. No spots will
air, nor will any dubs be ordered, until a check is received for the correct amount. No Station news talent is available for political
advertising purposes, on-tamera or voice-over.

6. Availabilities:

a) legally qualified candidates may purchase time on the attached chart subject to availabilities. The base availability is a
30 second ad (including sponsorship identification). Ad time is available in other lengths of 10, 15, 60, 90 or 120
seconds.

b) Candidates should be aware that, unless a contrary result is demanded by stattory requiréi¥ihis, orders for the purchase
of time made after 12:00 noon om the Thursday preceding election day may not be filled due to iack of availabilities.
The earlier an arder is placed, the greater the scheduling option will be.

¢) The Station will place all orders as 1o day and time, subject to availabilites. Due 1 potental “equal opportunites”
obligadons for opposing candidates, certain time periods may be unavailable for candidates in other political xaces.

d)Requutforprognmdm.mdudnghnmofsm.wmhmmdﬁdmm.wmbemndmdmmw
basis. No promotional announcements (aside from a candidate's separately purchased spot uses) will be scheduled to
promote political programs.

7. Rates:

a)Ratesﬂucmteona(mﬂy)m(&ﬂy)hﬂsmﬂngmmedmofﬂmemwm&ommm
requests are for 30-second ads. Rates for other lengths of spots will be quoted upon request.

b) Each separate class of tme is offered o candidates at itz lowest unit charge: the lowest clearing rate of the
class of time ordered by the candidate for the time period when the ad is broadcast. The Station will provide its best,
good faith assessment of the lowest unit charge for each class upon request.

c) For “preemptble” classes, candidates may purchase ads at the lowest predicted unit charge or at a higher rate so as to
decrease the potential for preemption.

d)hmemuwmp&ﬁdﬂmkmﬂdwmwnmw.mwmm&ra
news adjacency titne petiod will be establiched by the rate for the dass of dme purchases as if it were in the pews program.

8. Rebates: In the event advertising time is sold for a particular class and for a particular time period and is broadcast at rates
lower than the rate paid by the candidate, the candidate will be afforded the benefit of the lower rate either by ways of a
rebate or as credit against future purchases, at the option of the candidate.

9. Make goods: The Staton will use its best efforts to provide “make good” spots prior to the election for candidate “use”
spots that are preempted due 1o technical problems or because of the nature of the time purchased. Although the Station's
policy is to offer all candidates make goods before the election, it cannot guarantee (o any advertiser that the make goods
can be provided in the time period or ratation originally crdered. If inventory comstraings preclude such identical scheduling,
the Station will offer make goods of equivalent value. If these are not acceptable 10 the advertiser, the Station will provide
credits or refunds for preempted spots.

10. Packages: Combinations of classes are available. Each ad crdered will reflect the appropriate class of time for lowest unit
charge calculation purposes. {e.g. 10 class 2a ads combined with 10 class 4c ads may be purchased and each ad will reflect
its own class.) Rates for each ad in the package will be allocated for each class by the Station.

1 1. value Added Peatures: If scheduled during the campaign Wi perbal, canlidates ey puuchioe valuc-eadded cdancnts in
conjunction with airtime incdhuding, but not Limited to, "Combination print ads” in direct mail Stadon advertisements or
magazine : “Non-broadcast event sponsorships™; ar “Non-cash promotional incentives™ (bonus to e advertiser

if cerain prospective advertising levels are reached).
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CLASSES OF TIME

m Orbute
Fixed 1
el 2 2|2 | 2c|2d e affogfan]uly
Proemptiblel 3 | 3a | sbj3c|3a|3e]|afr]sg]|sn)a]s
-
Immediatelyl & | 4a | 4b [ dc |4a |t | 4f [ag | ah | 6| 4 | x| @
m‘: 5 {sa|sb|sc{sd|{se|sf|sglan [ 4| 4

(Bach grid block above represents a separate class of time.)
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!M-Mssche&uledmmmapudcuhrpmgmnuapmaseﬁmorbmaknmadsmymbemunpwdhﬁwrof
any other ad and will air as scheduled absent unforeseen program changes or technical difficulties. ... &

Non-Preemptible - Ads scheduled to air at the Smtion's discretion in the particular program, time period, day part or day
specified by the advertiser. These ads may not be preempted in favor of any other ad and will air as scheduled absent unforesesn
or technical difficulties.

Preemptible With Notice - Adsscheduledwﬂruthem‘sdismﬁmmthepardaﬂumﬂmepmod day part
or day specified by the advertiser. These ads may be preempted in favor of other ads upon ____ days notice to the advertiser.
lfnomofpuumpﬂonisnotgivenw&eSuﬁm&edbmmm-mdegm&aﬁmwmmmMmdfmh
assessment of the likelihood of preemption at the tmne of the request for any pardcular rate level requested,

Immediately Preemptible - Ads scheduled o air at the Station's discretion in the particnlar program, time period, day part,
ar day specified by wﬁmmwmhmpmmﬁmdmw[m&mmwd&&
ad] [or] [purchased at a higher rate]. The Station will give irs best, good fatth assessment of the likelthood of preemption at
the time of the request for any particular rate level requested.

Candidate Discount - Ads scheduled to alr at the Station's discretion in the particular program, time period, day part or day
specified by a polidcal candidare or his/her authorized representative 45 days prior to a primary election or 60 days pricr to
a genera] dection. These ads may not be preempted in Tavor of any other ad and shall be priced at [a lower rate than the highest
clearing “Immediartely Preempdble” rate for the dme period designated] for] {the average unit rate for the program in which
the ad is broadcast].

Other Classes - The Station offers "Per Inquiry” and “Direct Response” ads which are scheduled to air at the Sadon'’s

discretion in the particular program, time period, day part, or day specified by the advertiser where payment is ted to the
number of inquiries received regarding the ad. Megoodsmmmﬂabl&mandommuomofmmavaﬂabh

upon request.
*Orbit - Programming of a like kind such as “News,” “Children's,” or “Sports.”

SOROS - “Run of Schedule” - A form of Immediately Preemptible ime in which the station has the widest discretion to air
ads. Make goods are not available,

*0%Aud. Reach - “Andience Reach” - A form of immediately Preemptible time in which the Station has discretion in atring

ads so that a targeted rating, shauadunognphcladdmigmmdb;&eadvadmhmbheddmhgapdemmhedpuﬁoi
Make goods are not available.
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APPENDIX ¢
Candidate Agreement Form for Political Rdverisements

Station and Location:

Date;

(Check One) O being
O on behalf of

2 legally qualified candidate of the ' political party

for the office of

m the ' election to be held on:

des hereby request station time as follows:

Date of Broadcast Class of Time Time of Day, Rotation or Package Length Rate

I represent that the candidate named above has authorized the announcements ordered abave to be b ainy
temxsol'tlusagreunem.MmmdeaM&&WoﬁuMhMammﬁW&m
didate that shall identfy the candidate by name and shall state that the candidate approved the broadcast,

In addition 10 the foregning. any television broadcast for Federal office must conclude with at least a four-second segment
consisting of elther an unobscured full-screen view of the candidate making the required statement or the candidace's voice

accomnpanied by a clearly idensifiable photographic or similar image of the candidate, together with a clearly readable printed
text of the statement.

S a Wl VYLIDLLLL WARL LS SRV i S, F i Uiy BT D aadnnEL



The payment for the abave described broadcast dme has been furnished by the following:

Youmauthnrlzedtoannoumetheﬂmeaspﬂdforbymchpumormﬂtyﬁemﬁtyorpersonﬁnnﬂﬂngdnpaymt
for this announcement is either a legally qualified candidate or an authorized committee/organization of the legally

qualified candidate.
Treasurer's name of the candidate's authorized committee:

This application, whether accepted or rejected, will remain available for public inspection for a period of at least two years.

D Check here if Lowest Unit Rates are requested for broadcasts on behalf of a candidate for Federal office within 60 days of
a general election or 45 days of a primary election. If this box is checked, then 1 certify that any broadcast containing a direct
reference to another candidate Tor the same office will include in the candidate announcement described above identfication
of the office sought or, if a televised announcement, a statermnent that the-candidare’s authorized committee paid for the broadcast.
I understand char 2 fajlare to include an appropriate candidate statement within the announcement may result in forfainre
of entitlement to lowest unit rates for the remainder of the campaign.

O 1 hereby acknowledge that [ have received and understand the station's rate guide tided

, issued on 2004
Signed by: Candidate or Authorized Committee
/
Date Signature and Tide
Signed by: Station Representative
DAccepted CRejected DAccepied an part (specify portions aceepred):
/ .
Date ‘Signarure and Tide
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ﬂ'—lzm

Extra Form for Federal Cangidate or Equal Oppertunity Users Whese Representatives Refuse
to Acknowledge Receipt of the Stalion's Rafe Biscloswre |

The following candidate or agent seeking Rederal office or an equal opportunity completed a “Candidate Agreement Form
for Political Advertisements”™ but would not acknowledge that he or she recejved and underssood the station’s rate guide, as indi-
<ated thereon. I hereby certify that be or she did in fact receive a copy of that rate guide and was apprised of the station's nor-
mal and customary selling practices before completing and signing such form.

* Name of Candidate or Agent

A Date Signarure of Station Representative

Name and Title of Saation Representative

WLV SYUMBLE \CARLTLL SANLIAILAN b Sty T ik AR SVVT saumw



fictual Schedule of Breadcasts

This form should be completed after broadcasts of candidate advertising Include all makegoods and specify reasons
makegoods. List each broadcast separately. '

Date of Broadcast Class of Time Time of Day, Rotation or Package Length Rate

If any Jower-priced spots of the same length and dass ran in the same periods as those ordered (or, if in error, a Jower-priced
spot of a different class ran that was not meant ¢o run in the same period), list the dates and times, the price differential and
the natare, amovmts and tdming of all make-goods and rebates:

Acwal Schedule Run Summaries or invoices can be attached to this form showing the following:
1. Actual date, exact time, class and charge per spot;

2. Dave and exact time for all make-goods (if any) and reasons for them; and

3. Exact date, dme, class, and dollar amount for each rebate given (if any).

All of the foregoing information must be placed in the station's political file as soon as possible. if this informadon is only
generated less frequently than daily, the file should include a contact name that can provide specific spot airing times.

W EUUE VWimMbLE \WARLT L DANURILALL & Duvin, §islien GUIF RN araeanes



APPENDIX D

" A

figreement Form for Non-Candidate/lssues Rdvertisements

Stadon and Location:

Date:

1,

bereby request station dme as follows: . .

Date of Broadeast Class of Time Time of Day, Rotation or Package . me.bl Rate

-

This airtime wilt be used by:

This airiime will be used 10 address the following issue(s):

Does this programming (mwhdemmpm)wmmm“amelﬁgel&mwmmmmofm
importance,” including a legally qualified candidate, any election to Federal office or a nadonal legislative issue?

OYes ONo

If the answer 10 the foregoing question i3 "yes, Mampyofdﬁsmpletednqummmbgmhedbythkmﬁmmd
made publicly available.

1mnmtpammmrmemmu~ahmmmmwur

Lt
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ﬁ'thepaymfnrthishmduuﬁnehmymﬂqo&u&mmmﬁﬂdﬂpm.bdwmmem.mmm
of the chief executive officers or members of the executive committee or members of the board of directors of that entity.
(A separate list may be artached if necessary or more convenient.)

I the undersigned is not the appropriate contact person for the advertiser, please provide the namne, address and phone number
for such contact person:

The adverdser agrees 10 indemnify and hold the station harmless for any damages or liability, including reasonable astarney’s
fees, that may ensue from the broadcast of the requested announcement(s).

For each of the above-listed announcement(s), the advertiser agrees o deliver an accurate script, transcript, or tape to the
station at least howrs before the scheduled tirne of the first broadcast.

All announcerments to be broadcast over radio are to contain an audio staternent as follows: “(Name of advertiser) is responsible
for content of this advertising” If televised, the statement must be conveyed by an unobscured, full-screen view of a
representative of the adverdser making the staternent, or by a representative in voice-over, and also must appear in a clearly
r?dahlemumerwlthamsomhlechgreeofcohrconmtbemmthebadgromdmdthepﬂnmdmm,forapaiod
of at least four seconds. :

Issue Advertiser Signature:

Signature of Adverdser ' Date Phone Number

Address

If not an individual, specify relationship of signatory to the advertiser

Station Representative Signature:
DlAccepted DRejected DAccepted in part (specify portions accepted):

WAUUT YWONMBLE WARLTLE DANDRILAE o iVl 1inkhes JRE AEVT W



fictual Schedule of Broadcasts

To be completed after broadcast of all tssue advertisements that cormmunicate a message relating to any political matter
of national importance. List each broadcast separately. Include all makegoods and specify reasons for each.

Date of Broadcast Class of Time Time of Day, Rotation or Package Length Rate

Artual Schedule Run Sumimaries or invoices can be attached to this form showing the following:
1 Aclmldue.mdme.dmmticlmgeperlpot; '
2 Date and exact time for all make-goods (if any) and reasons for them; and

), Encldate.ﬂme.dass.mddpllaramoumforuchnbnegim(ifmy).

Allofthebmgdnghformdwmunbeplmedmthem%pdmdmenmumﬂaﬁthhh&tmmkodr

¢ Boe miramiles dhce datlhe shn Bla shanld inclnda 4 sanrase nama fhat fan rerwide aracifie enne afrine ﬁms
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WASHINGTON, DC
Seventh Floor

1401 Eye Street, N.W.
Washington, DC 20005
{202) 857-4400

GEORGIA

Omne Atlantic Center

Suite 3500

1201 West Peachtree Street
Atlanra, GA 30309

{404) 872-7000

Suite 404

2296 Henderson Mill Road, NE
Adanta, GA 30345-2739

(770) 492-5030

NORTH CAROLINA

3500 One Wachovia Cenver
301 South College Street
Charlotte, NC 28202-6025
(704) 33 1-4900

Suite 1900

300 North Greene Soreex
Post Office Bax 21104
Greenshoro, NC 27401
(336) 574-8030

Sulte 2100

150 Fayetteville Street Mall
Post Office Box 831
Raleigh, NC 27602

{919) 755-2100

Suite 400

2530 Meridian Parkway

Durbam, NC 27713

Post Office Box 13069

Research Triangle Park, NC 27709
(919) 484.2300

One West Fourth Street
Winston-Salem, NC 27101
{336) 721-3600

SOUTH CAROLINA

700 Poinsetr Flaza

104 South Main Street

Post Office Box 10208
Greenville, SC 29603-0208
(864) 255-5400
sSparcanburg: (8o%) S79-7447

VIRGINIA
Fourth Floor

=
SANDRIDGE

& RICE

A TROPRESIONAL LIMITED
LIAMUTY 'COMPANY


�Greenville.se

Attachment B

Pike & Fischer, Inc.

Communications Regulation

n Calk  1-800-255-8131
o Emal Customer Cars

@ 2004 Pike & Fischer, Inc., a subsidiary of The Buneau of National Affairs, Inc.

§73.1942 Candidate rates.

{a) Charges for use of stations. The charges, ¥ any, made for the use of any broadcasting station by any person
who is a legally qualified candidate for any public office In connection with his or her<campaign for nomination
for election, or election, to such office shall not exceed:

(1) During the 45 days preceding the date of a primary or primary runcff election and during the
60 days preceding the date of a general or special elaction in which such person is a-candidate, the
lowest unit chargs of the station for the same ciass and amount of time for the same period.

{i) A candidate shall be charged no more per unit than the station charges its most
favored commercial advertisars for the same classes and amounts of time for the same
periods. Any station practices offered to commercial advertisers that enhance the value of
advertising spots maust be disciosed and made available to candidates on.equal terms. Such
practices incude but are not limied to any discount privileges that affect the value of
advertising, such as bonus spots, time-sensitive make goods, preemption priorities, or any
other factors that.enhence the value of the announcament.

(i) The Commiasion recognizes non-preemptible, preemphible with notice, immediataly
preemplible and run-of-schedule as distinct classes of time.

(lii) Stations may establish and define their own reasonable ciasses of immediately '
praemptible time so long as the differences betwaen such classes are based on ane or mare
demonstrable benefits associated with .each class and are not based solely upon price or
identity of the advertiser. Such demonstrable benefits include, but are not imied to, varying
jevels of preemption protection, scheduling flexibility, or associsted privileges, such as
guaranteed time-sensitive make goods. Stations may not use class distinctions to defeat the
wposuofu\ebmantmm Al classes must be fully disclosed and
made avaliable to candidates.

{iv) Stations may establish rexsonable dasses of preamptible with notice time so long as
they dearly define all such dlasses, fully disdose them and mahettmnavallableto
<andidabes,

(v)mwmmmamwmmmdmdm
provided that stations articulate clearly the differences between such disses, fully disciose
them, and make them svallable to candidates.

G&W shall not establish a separate, premium-priced dass of time sold only to
Stations may salil higher-priced non-preemptible or fixed time to-candidates
such a dass of time Is made available on a bona fide basis to both candidates and
commertial advertisers, and provided such class is not Tunctionally equivalent to any lower-
priced class of time 50id 40 commerncial advertisers.



§73.1942 Candidate ratesy{continued)

{vii) fReserved]

{viii) Lowast unit charge may be-calculated on a weekly basis with respect to time that
is sold on a weekly basis, such as rolations through particular programs or dayparts. Stations
glecting to calculate the lowest unit charge by such a method marst include in that
calculation all rates for sl announcements scheduled in the rotation, including
announcements aired under long-term advertising contracts, Stations may implement rate
increases during -slecton periods only to the extent that such increases constitute “ordinary
business practices,” such as seasonal program changes or changes in audience ratings.

(u)smgiummwadwﬁsmgmmwmmmmm
period to determing whether comnpliance with this section requires that candidates receive
rebates or credits. Where necessary, stations shall issue rebates or credits promplly.

(x) Unit rates charged as part of any package, whether individually negotiated or
generally available to all advertisers, must be included in the lowest unit charge
caiculation for the same dass and length of time in the same time period. A candicdate
cannot be required to purchase advertising in every program or daypart in a package as 2
condition for cbiaining package unit rates.

{xi) Stations are not requised to include non-cash promotional merchandising incentives
in lowest unit charge caiculations; provided, however, that all such incentives must be
offered to candidates as part of any purchases permitted by the licensee, Bonus spots,
however, must be included in the calculation of the lowest unit charge calcutation.

(xii) Make goods, defined as the rescheduling of preempted advertising, shail-be provided
to candidakes prior to election day if a station has provided a time-sensitive make good
during the year preceding the pre-election periods, respectively set forth in paragraph (aj(1)
of this section o any-commarciai advertiser who purchased time in the same class,

(xdii) Swations must disclose and make available o candidates any make good policies
provided tH commercial advertisers, Jff a station places a make good for any commercial
advertiser or other candidate in a more valuable program or daypart, the value of such make
oood must He includad in thecalculation of the lowest unit charge for that program or
daypart.

{2) At any time other than the respective periods set forth in paragraph {(a)(1) of this section,
stations may charge legaky qualified candidates for public office no more than the charges made for
comparabie use of the stztion by commerclal atvertisers. The rates, il any, charged all such
candidates for the same office shall be uniform and shall not be rebated by any means, dicect or
indirect. A candidate shall be charged no more than the rate the station wouki charge for comparable
commercial advertising. All discount privileges otherwise offered by a station to commercial advertisers
must be disclosed and made awliable upon agual terms to all candidates for public office.

{b) If a station permits a.candidate to use its facilities, the station shall make all discount privileges offered to
commercial advertisers, including the lowest unit charges for each class and fength of time In the same time
pericd and all comesponding discount privileges, avaliable upon equal terms to all candidates. This duty includes
an aftirmative duty to disclose to candidates information abaut rates, sorms, conditions and all value-enhancing
discount privileges offerad tn covnmercial advertisers. Stations may use reasonable discretion in making the
disclosure; provided, however, that the disclosure includes, at a mintmum, the following information:

(1) a description and definition of each ciass of time avaiiable £0 commercial advartisers sufficiently
complete to allow candidates to identify and understand what specific attributes differentiate each
class;

(2) a description of the lowest unit charge and ralated privileges {such as priorities against
preemption and make goods prior to specific deadhnes) for each ciass of time offerad to commerncial



§73.1942 Candidate rates {continued)

advertisers;

e)amﬁmm%mdwmmmmmmmm
demand, commonly known as the "current seliing level,” with the stipulation that candidates wil be
able to purchase at these demand-generated rates in the same manner as commercial advertisars;

(4) an approadmation of the likelihood of preemption for-each kind of preemptible time; and

(5) an explanation of the station's sales practiges, if any, that are based on audience delivery, with
the stipulation that candidates will be able to purchase this kind of time, if available to.commercial
advertisers,

(¢)-Once disciosure s made, stations shall negotiate in good faith to actually sell time to candidates in
_mmmmedbduare.

{d) This rule (§73.1942) shall not apply to ahy station licensed for noncommercial operation.

Historical Nobe

Section added by onder in Docket No. 91-168, effective January 4, 1992, 57 FR 189. Fo:liepu'tsee?n
RR 2d 2358,

Section (formerly "Lowast unit charge") retitied, subdivision {a)(1)(vii} deleted and

Reserved, and (a){1)(1), (a)(l)(:di), {a}2) and (b) amended by order in Docket No, 91-168, effective
July 22, 1992, 57 R 27705. Hemom\dunOpmsee 70 RR 2d 1331,
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Attachment D

Fedyral Candidate Certliication

I am a candidare for the federal office listed below. Pursuantto A7 LiS.C. § 315 (b). [
heraby ceortify that neither | nor any of my authorized commitiess have or will make a
direct reference 10 another canclidate for the federal office listed below unless sneh
reference meets the requirements of 47 U.5.C. § 315X 2XC) ofﬂntmmm
Act g5 amended by the Bipartisan Campeign Reform Act of 2002.

1 cerify under peralty of petjury that this certitication ic accurate as of the dare hereof.
[

e

wandidete Nume (Printed)
Fetherad OFLiee

Kyls Robens
Awtbonzed Cunpalan q.‘unmluu rrintwd)
1l mpudng for lhre Cundid

Arﬁ,D

WASHINGTON 1345T7v5



